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KY THUAT LAP PHAP VA CHINH SACH PHAP LUAT:
MOI QUAN HE VA SU TACDONG

PO THI BAO YEN”

Hién nay, trong hoat djng x4y dung hoan thién hé théng phap luit, nhu cdu xdy dung, ban
hanh méi va stza d6i, b sung cdc quy dinh con hi¢u Iuc ddt ra yéu cdu phdi d4nh gid lai cdc
quy dinh phdp ludt hién hanh dang dién ra lién tuc Ia rét cdn thiét va c6 vai tro quan trong.
Sau mét thoi gian 4p dung trong thuc tién, c6 nhiing quy dinh phdp ludt béc 16 nhiéu han
ché va chua hoan thién xét tir géc do ky thuit Idp phdp, tir d6 Iam phat sinh mft s6 vdn dé
khi dua Iudt vao cudc séng. Bai viét nghién cttu nhiing van dé Iy luin vé méi quan hé gitta ky
thudt Iap phdp va chinh sdch phdp Iuit dé riit ra nhimg két ludn tong quét vé ban chat, vai
tro quan trong ctia ky thudt I13p phdp trong khoa hoc phdp Iy hién dai.

Tt khéa: Ky thuat Iap phdp; hoat dong Iap phdp; van ban quy pham phdp ludt; chinh sdch
diéu chinh phép luit.

In the context of legislative activities today, the need to develop, enact, amend, supplement valid
legal provisions, and re-evaluate current legal regulations is continuous and crucial. After a period
of application, specific legal regulations reveal significant limitations and often need to be
completed from the perspective of legislative technique. These inadequacies can lead to issues
when implementing laws in practice. This article explores the theoretical issues surrounding the
relationship between legislative technique and legal policy, aiming to draw general conclusions
about legislative technique's nature and critical role in modern legal science.
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1. bt vén dé

Su chuyén déi ctia toan by hé théng
phap luat sé tao tién dé cho su phat trién ctia
hoat dong lap phép noi chung va ky thuat
lap phdp ndi riéng. Trong boi canh do, ky
thuat lap phép va chinh sach phap luat co
mai lién hé chdt ché, tdc dong qua lai va phu
thudc 1an nhau. Hién nay, ky thuat 1ap phap
va chinh sach phap luat la cac dé tai nhan
duoc nhiéu su quan tam, dau tu nghién ctiu
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trong khoa hoc phap ly, c6 y nghia quan
trong trong viéc nang cao chat lugng ctia
hoat dong xay dung phép luat.

2. Khai niém k¥ thuat lap phap

Xay dung phap luat 1a hoat dong mang
tinh x4 hoi va tinh sang tao, 1a qué trinh nhan
thtic, thuc hién quyén luc nha nudc dé xit ly
céac van dé xa hoi va diéu chinh thong qua hé
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thong cdc van ban quy pham phdap luat.
Trong do, ky thuat lap phap c6 vai tro quan
trong trong tong thé hoat dong xay dung
phép luat 6 ca nghia hep va nghia rong.

Theo nghia hep, 1a tap hop cac phuong
phdp, cong cu, gom cac quy tdc, ky thuat
dugc sit dung nham bao dam tinh chuédn
muc ca vé noi dung va hinh thtc, cau tric
ctia van ban quy pham phép luat.

Theo nghia rong, 1a toan bo céac phuong
tién, phuong phép, céch thiic duoc chu thé
lap phép stt dung trong hoat dong xay dung
va ban hanh van ban quy pham phép luat
nham phat huy hiéu qua vai tro diéu chinh
cta cac quy dinh phép luat trong doi song
thuc tién. Tuy nhién, ky thuat lap phéap
khong chi giéi han ¢ viéc soan thao va ban
hanh van ban phap luat mot cach chinh xac
ma ky thuat 1ap phap can phai duoc tiép can
0 quan diém “thuyc thi”.

Ky thuat lap phép la viéc 4p dung mot
cach khoa hoc, hop ly cac phuong phép,
phuong tién, quy tic va trinh tu thu tuc
nhdm xay dung va ban hanh céc quy dinh
phép luat; dong thoi, dua cac quy dinh phap
luat vao y thtic chap hanh phdp luat cta
nguoi dan trong doi song xa hoi.

Ky thuat lap phap dugc xem xét ¢ ca
phuong dién cht quan va khach quan. Vé
mat cht quan, ki thuat lap phép dai dién cho
nghé thuat phép ly, thé hién ¢ viéc tao dung
hinh thttc cho cac van ban phép luat. Vé mat
khéch quan, ky thuat lap phép la co ché ky
thuat xay dung luat. Giong nhu ki thuat duoc
st dung trong san xudt dé bao dam quy trinh
cong nghé, ky thuat lap phép voi tong thé cac
quy téc, ky thuat va phuong tién can thiét
nham gitp co quan nha nudc c6 thdm quyén
xay dung va dua quy dinh phap luat vao doi
song thuc tién, diéu chinh cac quan hé phat
sinh ¢ nhiing linh vuc cu thé.

Theo quan diém cua S.S. Alekseev (nha
khoa hoc phép ly nguoi Nga), ky thuat lap

phép 1a cong cy, phuong tién ky thuat cta
hoat dong xay dung phép luat, 1a toan bo
cach thtic trinh bay van ban quy pham phép
luat. Trong khi d6, V.N. Kartashov (nha luat
hoc nguoi Nga) phan doi cach hiéu nay va
xem xét theo hai nghia doc lap: (1) Ky thuat
lap phap la mo6n khoa hoc dua trén hé thong
céc phuong tién, phuong phap, cach thic dé
tang cuong hiéu qua va tinh thong nhét ctia
viéc dua phap luat vao doi song; (2) Ky thuat
lap phép 1a tap hop cac phuong tién, ky
thuat va phuong phap cua hoat dong phap
ly dua trén nhitng nguyén tdc, chinh sach
diéu chinh phdp luat, du bdo, 1ap ké hoach
nham muc dich soan thao, hop thiic hoa va
ban hanh cac quy dinh phap luat. Do do, ky
thuat lap phép c6 moi lién hé chat ché voi
chinh sach phap luat dua trén nhu cau t
thuc tién trong viéc xay dung va ban hanh
vdn ban quy pham phép luat cting nhu viéc
thay d6i, hity b6 nhiig van ban do'.

Nhu vay, ky thuat 1ap phap 1a toan bo
nguon luc, bao gom cac quy tac, phuong
tién, phuong phap ky thuat duogc chu thé xay
dung luat stt dung dé ban hanh céc van ban
phap luat nham dieu chinh hai hoa cac quan
hé hodc nhom quan hé xa hoi; dong thoi bao
dam céc van ban phdap luat chat lugng,
chudn muc ca vé noi dung va hinh thikc phu
hop thuc tién va mang tinh kha thi.

3. M6i quan hé gitra k§ thuat 1ap phap va
chinh séch phép luat

Ky thuat lap phép va viéc ban hanh chinh
sach phap luat c6 moi quan hé chdt ché,
twong tac va phu thudc lan nhau. Hién nay,
chinh sach phép luat duoc ddc biét quan tam
trong qua trinh hoan thién hé thong phap
luat hoc. Theo GS.TS. Emilian Ciongaru (Vién
Nghién ctru phap ly, bai hoc Bioterra -
Bucharest, Romania), ky thuat 1ap phéap la lap
phdp hinh thtic, chinh sach phap luat la lap
phép noi dung. Chinh sach lap phép la muc
tiéu va phuong huéng cua hoat dong xay
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dung phép luat. Ky thuat 1ap phép khong chi
bao gom ky thuat van ban thé hién trong viéc
soan thao van ban luat hay t6 chtc cdu tric
vdn ban luat ma la tap hop cac ky thuat, quy
tic, phuong phap dién dat noi dung, muc
tiéu, dinh huéong cu thé nham thuc hién
nhiém vy hoan thién hé thong phép luat, xay
dung Nha nuoc phap quyén?,

Trong cudn “Soan thao luat phap vi tién
b9, xa hoi dan chu - S6 tay cho nha soan
thdo” ctia Ann Seidman, Robert B. Seidman
va Nalin Abeysekere, xdy dung phap luat bao
gom hai cong doan 16n la cong doan lam
chinh sach va cong doan soan thao phéap
luat®. Xay dung phép luat 1a mot qua trinh
voi cdc hoat dong ké ti€p nhau, c6 maéi quan
hé chat che, bao gom:

Mot Ia, nhan biét van dé trong xa hoi, tir
do6 xac dinh muc tiéu can diéu chinh bing
chinh sach phép luat déi voi cac quan hé xa
hoi; x4c dinh do6i tugng, pham vi va cach
thiec diéu chinh phép luat.

Hai Ia, du thao céc quy tac phép luat, bao
gom soan thao, tham dinh, thao luan, thong
qua, ban hanh van ban quy pham phap luat.

Gitta chinh sach phép luat va ky thuéat
lap phép c6 mai lién hé chat ché véi nhau,
chinh sach phap luat thé hién tu twong, y chi
cta chu thé 1ap phép; con ky thuat lap phap
la phuong tién, cong cu quan trong nham
chuyén doi chinh sach thanh quy dinh phép
luat dé dua vao doi song.

Muc dich quan trong nhét ctia chinh
sach phdp luat va ky thuat 1ap phép la taora
luat va dua luat vao doi song, cac quy dinh
phép luat dugc ban hanh khong chi phai
bao dam su hoan chinh trén ca hai phuong
dién la ky thuat va ngi dung ma con can bam
sat voi doi song thuc tién nham duy tri trat
tu, 6n dinh xa hgi va phét trién bén viing. Do
do, can bdo dam ca hai diéu kién trén dé
phép luat thuc sy phat huy dugc vai tro.

Chinh sach phép luat va ky thuat lap
phap la hai pham tru khoa hoc doc lap
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nhung lai lién quan chat ché véi nhau, dong
thoi c6 nhiing diém tuwong dong va khéc
biét. Diém tuwong dong trudc hét nam 6 muc
tiéu la hoan thién hé thong phap luat, nang
cao chat lugng van ban quy pham phép
luat, bao dam trat tuxa hoi trao cho cac chua
thé c6 vai tro trach nhiém khong chi trong
linh vuc xay dung luat ma con trong viéc
thuc hién phép luat.

Tiép do, chinh sach phép luat va ky thuat
lap phap déu la nhiing hoat dong c6 tinh hé
thong va phai bao dam cac nguyén tic vé
tinh hgp hién, hgp phdp, tinh dan chu, tinh
cong khai, minh bach dép ting yéu cau thuc
tién va dua trén co so khoa hoc. Nhan thtc
10 di€u nay, chinh sach phap luat va ky thuat
lap phap hién nay déu dang xay dung va
clng c6 ving chic co s¢ ly luan.

Su khéc biét gitta hai pham trtt nam ¢y
nghia va chtic nang, trong dé chinh sach
phép luat c6 muc tiéu quan trong nhat la
diéu chinh quan hé xa hoi trong doi song
thuc tién bdo dam 6n dinh trat tu xa hoi va
ky thuat lap phap dong vai tro la xay dung
hé thong van ban quy pham phap luat diéu
chinh dé dat dugc muc tiéu do6. Boi vay,
trinh do phat trién cta ky thuat lap phép
anh hudng truc ti€p dén két qua chuyén doi
chinh siach thanh quy dinh phap luat. Ky
thuat lap phap la phuong thttc c6 anh huong
dén viéc hién thuc hoa chinh sach, la cau néi
trung chuyén gitta “muc tiéu” va “két qua”
cta chinh sach, phap luat. Nguoc lai, chinh
sach anh huong dén ky thuat lap phap thong
qua kha nang stt dung hop ly phuong tién ky
thuat; vach ra duong 16i, xdc dinh mot loat
gia dinh dua trén cac phuong phép dinh
tinh va dinh lugng; tinh todn can doi chi
phi/loi ich dat duoc va lya chon phuong an
chinh sach.

Nhu vay, viéc stt dung cac quy tic ctia ky
thuat lap phdp nhdm muc dich bao dam
chdt lugng ctia van ban phép luat. Theo y
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kién ctia cac nha khoa hoc vé van dé nay co6
thé dua ra ba gia thiét:

Thi nhat, chat lugng cta luat thé hién &
kha nang va miic d6 phu hgp véi thuc tién
doi séng xa hoi (kinh t€, chinh tri va nhiing
linh vire cu thé khac ma luat diéu chinh), hay
noi cach khac la tinh thong nhat, tinh diéu
chinh kip thoi, tinh ding ddn va hop ly vé
noi dung cua luat.

Thit hai, chat lugng cta luat thé hién &
hinh thitc ma n6 thé hién cé dap tng dugc
yéu cau cua thuc tién hay khong, cé bao
dam tinh ti€p can va dat dugc hiéu qua diéu
chinh hay khong.

Thit ba, chat lwgng cia mdt van ban quy
pham phép luat nam ca & hinh thtic va noi
dung mang tinh kha thi trong vai tro diéu
chinh quan hé xa hoi. Theo do, chat lugng
ctia van ban phdp luat phai bao dam duing
vé thé thiic, hinh thikc va noi dung, phai pht
hop dap tng yéu cau can diéu chinh ctia
thuc tién.

Chinh sach luon di truéc phédp luat,
mang tinh dinh huong va la nén tang dé xay
dung phép luat. Chinh sdch phan édnh trung
thuc, khach quan diéu kién kinh té - xa hoi.
Con phdép luat 1a can ct xay dung chinh
sach, l1a cong cu dé cu thé hoa, chuyén doi
va thuc thi chinh sach. Ky thuat 1ap phap c6
vai tro quan trong trong hoat dong xay dung
phép luat nham bao dam tinh chinh xac, r6
rang, dé hiéu, dé thuc hién ctia hé thong cac
van ban quy pham phép luat. Chat lugng
ctia van ban quy pham phap luat khong chi
phu thuoc vao chét lugng vé noi dung ctia
van ban ma con phu thuoc vao chat lugng
ndi dung ctia van ban, hay noi cach khac,
phu thuoc rat lén vao chét lugng ky thuat
xay dung van ban. Chi c6 van ban quy pham
phép luat c6 chat lugng khi noi dung van
ban dugc thé hién chinh xdc, r6 rang, dé
hiéu va dé thuc hién.

4. Giai phap nhdm néng cao hi¢u qua
chinh sach trong hoat dong xay dung phap
luat & Viét Nam hién nay

Xay dung phap luat bao gom hai cong
doan chinh la xay dung chinh sach va soan
thao phap luat. Chinh sach l1a n6i dung cot
16i, 1a tinh than ctia van ban phép luat. Co
quan soan thao la nguoi chuyén thé cac
chinh sach thanh van ban phap luat. O Viét
Nam, Ludt Ban hanh vdan ban quy pham
phdp luat nam 2015 (stta ddi, bé sung nam
2020) chia quy trinh xay dung van ban quy
pham phép luat thanh hai giai doan la de
xudt, kién nghi xay dung van ban quy pham
phép luat va soan thdo van ban phép luat*.

Hién nay, chuong trinh xay dung chinh
sach cting nhu hoat dong lap phédp da ngay
cang hoan thién va dat dugc nhiéu thanh
tuu. Hoat dong xay dung, ban hanh mo6i
cling nhu stta doi, boé sung cic quy dinh
phép luat hién hanh dién ra thuong xuyén.
Hé thong van ban quy pham phép luat da
twong doi day du, thuc hién vai tro diéu
chinh trong hau hét céc linh vuc ctia doi
song xa hoi. D€ nang cao hiéu qua cta hoat
dong xay dung chinh sach phép luat, 1a co so
dé thuc hién cong doan soan thao phép luat
voi viéc van dung hiéu qua céc quy tac ky
thuat lap phap, c6 thé ap dung mot so giai
phép nhu sau:

Mot Ia, nhiing khoang trong trong chinh
sach hién nay can dugc cac nhalap phap bé
sung, cdc phuong phdp, cong cu cua chinh
sach phép luat can dugc phan tich chuyén
sau hon ntta. Py manh nghién cttu co so' ly
luan vé chinh sach phap luat va ky thuat lap
phdp. Khdi niém, dinh huéng, nhiém vu va
muc tiéu chién lugc ctia chinh sach phap
luat phai dugc xem xét, bam sat véoi boi canh
thuc t€, miic do kha thi va cap do pham vi
thuc hién can dugc chi trong nghién ctu.

Hai Ia, mé rong cac hoat dong tham van,
14y y kién, khao sat cting nhu chi trong danh
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gia tdc dong xa hoi doi voi cac du én luat &
cdc cong doan, tirxay dung phuong dn chinh
sach, xay dung du luat, ngay ca khi luat da
duogc ban hanh. Hoat dong tham van 1a hoat
dong thu thap bang chimg voi cdc thong tin
dinh tinh va dinh lugng. Két qua ctia hoat
dong ldy y kién sé la co sé thuc tién cho viéc
hoach dinh chinh sich va lga chon phuong
an chinh sach cho du an luat. Do do, viéc
tham van, khdo sét, 1dy y kién can duoc tién
hanh thuc chat, khoa hoc nham bao dam
tinh dan cht, cong khai, minh bach. Dong
thoi, tdng cuong su tham gia cua cdc chuyén
gia, vién nghién ctru cting nhu t6 chitc xa hoi
vao tu van chinh sach dang duoc ép dung &
nhiéu nudc trén thé gioi.

Ngoai ra, viéc ap dung khung thit nghiém
phép ly, néu quan diém ba bén mdt céch
cong khai, dan chu gitta nha lap phap, doanh
nghiép va nguoi dan 1a mot phuong phép co6
tinh xay dung va htu ich. Chang han, mo
hinh regulatory sandbox (khung thit nghiém
phép ly) la mot giai phdp hiéu qua dé cac
doanh nghiép thit nghiém cdc mo hinh kinh
doanh méi trong nhiing linh vuc chua c6 quy
dinh phap ly diéu chinh.

Ba Ia, thach thitc phé bién trong hoat
dong xay dung phép luat ma cdc nha lap
phép thuong gip phai hién nay la kha nang
diéu chinh céc van dé moi nay sinh mot cach
phtt hop truéc nhiing dién bién nhanh
chong ctia cach mang cong nghiép lan thi
tu. Cac nha hoach dinh chinh sach doi khi
chua tuong tan vé ban chat, co ché hoat
dong ctia nhiing cong nghé méi, trong khi
nhiém vu ddt ra la phai xay dung cac quy
dinh phap luat dé diéu chinh cac quan hé
m6i phat sinh trong linh virc d6°.

Do do, dé kip thoi xtt Iy nhing vadn dé
trén, can két hop mot s6 phuong phép khac
nhau nham giap nha lam luat nhanh chéng
hiéu r6 va c6 phuong an chinh sach cu thé,
hop ly. Trong do, bén canh su tham van ctia
cac chuyeén gia, vién nghién cttu trong linh
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vuc khoa hoc - cong nghé thi viéc stt dung céc
thanh tyu khoa hoc - cong nghé trong hoat
donglap phép la giai phap hitu ich. Hién nay,
cac ung dung cong nghé, nhu: internet of
things, vai tro ctia Al trong viéc phan tich Big
Data c6 thé gitip phan hoa cac van dé va doi
tuong; lay y kién mot cach nhanh chong va
linh hoat; phan tich két qua khao sat va danh
gid tdc dong xa hoi c6 hiéu qua cao, chinh xac
va dang tin cay hon phuong phép thua cong.
Tt d6, nguoi dan, doanh nghiép c6 thé tiép
can dé dang hon v6i qua trinh lam luat.

5. Két luan

Chinh sach phéap luat va ky thuat lap
phdp c6 moi lién hé chdt ché va anh huong
qua lai 1an nhau. Viéc bao dam dong thoi
cong doan chinh séch va cong doan xay
dung luat nham bao dam hé thong van ban
quy pham phép luat dugc ban hanh ding ve
hinh thttc va ndi dung, mang tinh kha thi va
dé dp dung vao thuc tién cac quy dinh nay.
Tt d6, nang cao chét lugng cua hoat dong
1ap phép, hoan thién hé thong phap luat, dap
ting nhu cau xay dung Nha nudc phap quyén
xa hoi chi nghia Viét Nam(J
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