Nghién ctu - Trao d6i

 HOANTHIENPHAPLUAT
VE PHAN CAP QUAN LY CAN BO, CONG CHUC

Phan cdp quan ly vé cdan bg, cong chitc Ia viéc trung wong giao nhiém vu cho chinh quyén
dia phuong trong pham vi thim quyén thuc hién nhiém vu quén Iy bing phép ludt. Tai Viét
Nam, phén cdp quén Iy vé cdn bg, cong chiic thé hién théng qua nhiéu vin bdn phép ludt
ctia Nha nuéc gom cdc ni dung qudn ly cdn by, cong chiic, nhwr: tuyén chon, b6 tri, ludn
chuyén, quy hoach, ddo tao, khen thuong va ky luat. Bai viét tip trung phan tich thuc trang
phdp Iu4t vé phin cdp quén Iy cdn bg, cong chitc d€ ddnh gid nhimg khodng trong, thiéu hut,
bat hop Iy, tir d6 dé xudt gidi phap hoan thién phép ludt gép phdn nang cao hi¢u qud quédn
Iy, bdo ddm phét trién bén vitng & Viét Nam trong thdi gian t6i.

Tirkhéa: Phan cap qudn ly; cdn bg, cong chiic; hoan thién phdp luat; Viét Nam.
Decentralization of management regarding cadres and civil servants is a process where the
central government delegates responsibilities to local authorities within their jurisdiction,
implementing tasks through the rule of law. In Vietnam, this decentralization is reflected in
various legal documents of the State governing cadre and civil servant management,
including recruitment, placement, rotation, planning, training, rewards, and discipline. This
article analyzes the current legal framework surrounding the decentralization of cadre and
civil servant management to evaluate the gaps, shortcomings, and inconsistencies in existing
laws. Based on this analysis, the author suggests potential solutions to enhance the legal
system, aiming to improve management effectiveness and ensure sustainable development
in Vietnam in the future.

Keywords: Decentralization of management; cadres; civil servants; legal improvement;
Vietnam.
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1. Mt s6 van dé 1y luan vé phan cdp quan
ly cén b, cong chic gita trung uong voi
chinh quyén dia phuong

a. Khdi niém phan cadp quan Iy can bg,
cong chiic

Phéan cdp quan ly can bo, cong chiic
nham phéan dinh ré rang nhiém vy, quyén
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han va trach nhiém gitta céc cdp chinh quyén
trong hé thong nha nuoc vé can bo, cong
chtic. Phan cédp quan Iy nham bao dam moi
cdp chinh quyén déu c6 thdm quyén va tu
chti nhat dinh trong viéc thuc hién céc chiic
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ndng quan ly hanh chinh, tirviéc tuyén dung,
bd nhiém, dén st dung cédn bo cong chiic.

Phan cdp quan ly gitta trung wong va
chinh quyén dia phuong gitp ngan nglra
tinh trang tap trung qua nhiéu quyén luc vao
mot cap, dong thoi khuyén khich s sang tao
va tu cht tai chinh quyén dia phuong, pht
hop véi ddc thu cta ting viung. Phan cap
quan ly khong chi tao ra mét hé thong quan
ly hi¢u qua va linh hoat ma con bao dam sy
phai hgp chat ché va kiém soat quyén luc
gitta cac cap chinh quyén.

b. Vai tro ctia cdc cap chinh quyén trong
quan Iy nha nuoc

Phan cdp quan ly dong vai tro quan trong
trong viéc tao su phan dinh r6 rang gitta trung
uong va chinh quyén dia phuong, bao dam
tinh hiéu qua va minh bach trong quan Iy nha
nudc. Trung wong gitt vai tro chu dao trong
viéc xdy dung va ban hanh céc chinh sach,
luat phap, dinh huéng phét trién toan dién
cho qudc gia. Phan cdp quan ly gitp trung
uong diéu phoi cac hoat dong ctia hé thong
hanh chinh!. Chinh quyén dia phuong, trong
khuon khé phan cap quan ly, dugc trao
quyén tu chti trong viéc thuc hién cac nhiém
vu va chiic nang quan ly hanh chinh tai dia
phuong minh. Su ti chti nay bao gom quyén
quyét dinh va quan ly cdn bg, cong chuc dia
phuong, gitup tang cuong tinh linh hoat va
phit hop véi dic diém ctia timg viing mién?;
dong thoi, chiu trach nhiém thuc hién cac
chinh sach do trung uwong ban hanh, dong
thoi c6 quyén dieéu chinh phti hop véi thuc
tién dia phuong, tir d6 tang cuong hiéu qua
trong quan Iy va diéu hanh?,

Vai tro ctia cén b, cong chic trong hé
thong phan cap nay rat quan trong, vi ho la
nhimg nguoi tryc ti€p thuc hién cac chinh
sach va bao dam sy thong sudt trong hoat
dong cong vu cua dat nudc. Su phan cdp
quan Iy hop ly gitta cac cap chinh quyén gitp
t6i tu hoa nguon luc? va tao diéu kién cho ca
trung uong va dia phuong thuc hién tot
nhiém vu quan ly nha nuéc.

c. Nguyén tidc co ban ctia phan cap quan
Iy can bo, cong chuc

Thit nhat, Pdang thong nhat lanh dao
cong tdc can bo va quan Iy doi ngti can bo &
Viét Nam.

Tai khoan 1 biéu 3 Quy dinh s6 80-
QDb/TW ngay 18/8/2022 ctia Ban Chap hanh
Trung wong néu ré nguyén tac “Dang thong
nhdt lanh dao cong tac cdn bo va quan ly doi
ngl cdn bo” thé hién vai tro cha dao cta
bang trong viéc dinh hudng va diéu hanh
moi hoat donglién quan dén cong tac can bo
trong hé thong chinh tri ctia Viét Nam. Dang
bao dam viéc dé ra cac duong 16i, chu
truong, chinh sach, tiéu chudn, quy ché va
quy dinh vé cong tac can bo, tao nén tang
cho viéc lanh dao va chi dao thong qua cac
cdp uy, to chiic dang va can bg, dang vién
trong cdc co quan, t6 chic cia hé thong
chinh tri, c4c t6 chtc kinh t€ nha nudc va
don vi sw nghiép cong lap.

Thtt hai, bao dam thuc hién nghiém
nguyén tdc tap trung dan chu, tap thé quyét
dinh, dong thoi phat huy day dti trach nhiém
cd nhan, truoc hét la nguoi dung dau trong
cong tdc can bo va quan Iy can bo.

Nhing van dé lién quan dén duong 164,
chu truong, chinh siach ctuing véi viéc danh
gi4, quy hoach, dao tao, boi duong, bo tri, six
dung, b6 nhiém, mién nhiém, cho thoi git
chtic, dinh chi chtc vy, diéu dong, luan
chuyén, biét phdi, khen thuong va ky luat
can bo phai duoc thao luan va quyét dinh
mot cach dan chu béi cép ty, to chic dang
va tap thé lanh dao c6 thdm quyén. Cac
quyét dinh nay can tuan thu nguyén tac da
s0 dé bao dam sy thong nhat va minh bach.
Trong truong hop c6 sukhéc biét gitta y kién
ctia nguoi ding dau va tap thé cap uy, té
chttc dang, lanh dao co quan, don vi thi phai
béo cdo lén cdp c6 tham quyén dé xem xét va
quyét dinh. Can bo, dang vién phai tuan tha
nghi quyét, quyét dinh cta cép uy, to chiic
dang; cdp uy cap dudi phai tuan thu quyét
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dinh ctia cdp ty cdp trén vé can bo va cong
tac can bo.

Thit ba, két hop giita tiéu chuan chic
danh, vi tri viéc lam va chi tiéu bién ché.

Khoén 2 Diéu 5 Ludt Can bo, cong chtic
nam 2008 (stra doi, bé sung nam 2019) néu,
nguyén tac két hop gita tiéu chudn chic
danbh, vi tri viéc lam va chi tiéu bién ché la
mot phan quan trong trong phan cdp quan
ly vé cén b, cong chitc nhdm bao dam tinh
hiéu qua va minh bach trong viéc st dung
nguon nhan lyc. Viéc xac dinh tiéu chudn
chtic danh gitip dinh r6 cac yéu cau ve nang
luc, trinh do, kinh nghiém va phdm chét dao
dtic can c6 cho moi vi tri cu thé, bao dam chi
nhtng nguoi ddp ing du diéu kién méi dugc
b6 nhiém. Vi tri viéc lam mo ta chi ti€t nhiém
vy, trach nhiém va quyén han ctia ttmng vi tri,
gitip phan cong cong viec mot cach hop ly va
tranh tinh trang chong chéo nhiém vu. Chi
tiéu bién ché xac dinh s6 lugng can bo, cong
chtic can thiét cho méi co quan, dua trén
nhu cau thuc té€ va khdi lugng cong viéc, gitp
quan ly nguon nhan Iuc mdt céch toi uu va
tranh lang phi.

2. Thuyc trang phép luat vé phan cip quan
ly can b, cong chirc gitta trung uong voi
chinh quyén dia phuong & Viet Nam

Ludt Can b9, cong chitc ndm 2008 (stta
doi, bé sung nam 2019), Ludt Vién chitcnam
2010 (stra doi, bo sung nam 2019), Ludt To
chiic chinh quyén dia phuong nam 2015
(stta doi, b6 sung nam 2019) néu ndi dung
phan cadp quan ly vé can b, cong chtic bao
gom: (1) Tuyén chon, bé tri, phan cong, diéu
dong va luan chuyén, phan cdp quan ly can
bd, cong chtc; (2) Danh gid can bo, cong
chtic; (3) Quy hoach, dao tao boi duong can
b9, cong chiic; (4) B6 nhiém, mién nhiém
can bg, cong chic; (5) Khen thudng, ky luat
can bo, cong chtc; (6) Thuc hién ché do,
chinh sach can b9, cong chiic; (7) Kiém tra,
gidm sat cong tac can bo; (8) Giai quyét khiéu
nai, té cdo vé can bo, cong chiic.
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Quy dinh phap luat vé trach nhiém,
quyén han va thdm quyén ctia cac cdp dugc
quy dinh trong Hién phdp va cac van ban
luat, bao gom:

Khoan 2 Diéu 112 Hién phdp nam 2013
quy dinh: chinh quyén dia phuong c6 nhiém
vu t6 chtc va bao dam viéc thi hanh Hién
phdp va phép luat tai dia phuong, dong thoi
chinh quyén dia phuong c6 thé dugc giao
thuc hién mot s6 nhiém vu cia co quan nha
nudc cdp trén khi can thiét. Trong truong
hop nay, cdp trén cé trach nhiém chuyén
giao cac diéu kién bao dam dé dia phuong
thuc hién nhiém vu.

Khoan 3 Diéu 112 Hién phdp nam 2013
quy dinh cdp trén c6 trach nhiém gidm sat
viéc thuc hién nhiém vu ctia cap dudi va bao
dam dia phuong thuc thi ding cac quyén
han da dugc phan cap. Truong hop vi pham
phép luat, cap trén c6 thé yéu cau cham dat
thdm quyén hoac thuc hién cac bién phap
khac phuc.

Diéu 11 Ludt Té chtic chinh quyén dia
phuong nam 2015 quy dinh vé phan dinh
thdm quyén ctia chinh quyén dia phuong.
Trong do, “Quy dinh viéc phan dinh thdm
quyén gika cac co quan nha nudc & trung
uong va dia phuong. Nhiém vy, quyén han
cta chinh quyén dia phuong céc cap dugc
xac dinh trén co s¢ phan quyén, phan cap”.

Diéu 12 Ludt Té chtic chinh quyén dia
phuongnam 2015 quy dinh phan quyén cho
chinh quyén dia phuong, trong d6 néu “Quy
dinh viéc phan quyén cho cac cdp chinh
quyén dia phuong va nhiém vu quyén han cu
thé khong duoc phéan cdp cho co quan nha
nudc cidp dudi hodc co quan té chikc khac”.

Diéu 22, 24 Ludt Cdn bo, cong chitc nam
2008 (stra doi, bé sung nam 2019), can bo,
cong chic phai thyc hién cdc nhiém vu va
quyén han dugc quy dinh trong Hién phdp,
luat phép va céc quy dinh cta t6 chitc ma ho
la thanh vién. Ho phai chiu trach nhiém
trudc cdp trén va co quan c6 thdm quyén ve
cac nhiém vu dugc giao.
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Tuy nhién, trong thuc t€ &p dung luat da
c6 nhiing han ché vé cac khung phép ly trén
nhu sau:

Mot I, sy thiéu minh bach va hiéu qua
trong viéc thuc thi cdc quy dinh ttr chinh
quyén trung uong dén chinh quyén dia
phuong. Khoan 2, 3 Diéu 112 ctia Hién phdp
nam 2013 da trao cho chinh quyén dia
phuong nhiém vu t6 chic va bao dam thi
hanh Hién phdp va phap luat tai dia phuong,
dong thoi c6 thé dugc giao thém nhiém vu tir
cép trén. Tuy nhién, diéu nay van gap phai
mot s6 tré'ngai do viéc thuc hién khong dong
bo gitta cdc cdp chinh quyén. Mac dit chinh
quyén dia phuong c6 trach nhiém thuc thi
cac quy dinh nay nhung lai thiéu cac co ché
gidm st manh mé tir trung wong dé bao dam
cac quyét dinh va nhiém vu duoc thuc hién
mot cach ding dan va hiéu qua, dan dén viéc
mot so dia phuong khong thé dap tng yéu
cau vé minh bach va cong bang trong quan
ly cén b, anh huong dén su phat trién bén
ving ctia hé thong chinh trj va kinh té.

Hai la, Diéu 11, 12 Luat T6 chitc chinh
quyén dia phuong nam 2015 (stta d6i, bo
sung nam 2019) quy dinh vé phan dinh tham
quyén va phan quyén gita cac cdp chinh
quyéen. Tuy nhién, han ché lén ctia khung
phép Iy hién tai la sy khong ro rang trong viéc
xdc dinh ranh gi6i gitta tham quyén cta
chinh quyén trung wong va chinh quyén dia
phuong. Chinh quyén dia phuong c6 thé
duoc giao quyén thuc hién cac nhiém vu cu
thé nhung viéc phan quyén nay van chua
duogc trién khai day du va chi tiét, dan dén
viéc mot so dia phuong gap kho khan trong
viéc tu cht thuc hién nhiém vu va phu thuoc
qué nhiéu vao sy huong dan tit chinh quyén
trung wong. Su khong ro rang nay khong chi
gay ra su chong chéo trong thuc thi nhiém vu
ma con khién cho viéc quan ly can b troé nén
phtic tap, khong dong déu gitta cac dia
phuong, anh hudng dén sy thong sudt ctia ca
hé thong quan ly nha nuoc.

Ba la, theo Diéu 22, 24 Luat Can bo, cong
chiicnam 2008 (stta doi, bo sung nam 2019),
can bg va cong chtc c6 nhiém vu thuc hién
quyén han va trach nhiém duogc giao, dong
thoi phai chiu trach nhiém trudc cap trén vé
cdc nhiém vu nay. Tuy nhién, co ché giam sét
manh mé va minh bach déi véi cdn bg, cong
chtic & dia phuong. Khi phan cdp quyén han
nhung khong di kém voi co ché gidm sat hiéu
qua, viéc thuc hién cac nhiém vu cong vu dé
bilam quyén hoac quén Iy kém hiéu qua, gay
ra kho khdn trong viéc danh gid hiéu suat
cong viéc ctia can bo, cong chiic; dong thoi
han ché kha nang phét hién va xtt Iy céc vi
pham lién quan dén quan ly va diéu hanh
cong vy, tir d6 anh huong tiéu cuc dén qua
trinh quan ly ctia Nha nudc.

3. Mot s6 gidi phap

Thit nhat, hoan thién phdp luat dé tang
cuong minh bach va hiéu qua trong phan
cdp quan Iy can bo, cong chtic.

Mot trong nhiing giai phép trong tam dé
hoan thién phép luat vé phan cdp quan ly
can b, cong chuc la tang cuong minh bach
va cong khai® trong qud trinh tuyén dung, bé
nhiém va ky luat can bo & céc cdp chinh
quyeén. Viéc cong khai hoa thong tin vé tiéu
chi tuyén dung, tiéu chudn bo nhiém va cac
quy trinh ky luat sé giip nang cao trach
nhiém giai trinh ctia cdn by, cong chiic, dong
thoi tao niém tin cho nguoi dan vé su cong
bang va minh bach trong quan ly nha nuéc.
Chinh quyén trung uong can ban hanh cac
quy dinh chi tiét vé viéc bao cdo va giam sat
cong khai, ap dung rong rai & ca chinh quyén
dia phuong, bdo dam moi quyét dinh déu
duoc thuc hién theo nguyén tdc minh bach
va cong khai.

Thit hai, hoan thién phdp ludt dé tang
cuong trdch nhiém va co ché gidm sdt cua
trung uong vé quan ly can bg, cong chiic.

Mot hé thong danh gia hiéu sudt minh
bach, cong bang can duogc trién khai, bao
dam can bo, cong chic dugce kiém tra va
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gidm sat chat ché tir cic co quan c6 thdm
quyén. Dong thoi, can thiét 1ap cac co ché
giam st dinh ky va tdng cuong vai tro ctia
cac to chiic giam sat doc lap dé phat hién va
xtt Iy kip thoi cdc vi pham. Viéc cai thién co
ché giam sat va trach nhiém sé gop phan vao
hoat dong thong sudt ctia hé thong can bo,
cong chtic, tao ra mai truong lam viéc hiéu
qua va minh bach hon.

Thit ba, hoan thién phdp Iudt dé tang
cuong quyén tham gia ctia nguoi dan trong
thuc thi chinh sdch, gidi trinh ctia chinh
quyén vé quan Iy cdan bo, cong chiic.

Hién nay, mtc do tham gia ctia nguoi
dan tham gia vao quan tri nha nuéc thong
qua viéc ban hanh cac chinh séch, quyét
dinh hay cu thé hon la lga chon nguoi dugc
iy quyéen dé thuc hién quan tri nha nuoc da
thé hién r6 qua cac hinh thic nhét dinh.
Ngoai nhiing quy dinh vé bau ctt thi con co
quy dinh vé trung cau dan y dugc thé hién
qua Ludt Trung cau ¥ dan nam 2015, day la
hinh thitc d€ nguoi dan thuc sy tham gia vao
céc van dé trong quan ly nha nudc, 1a viéc
Nha nudc to chiic dé ct tri ca nudc truc ti€p
biéu quyét bang hinh thitc bé phiéu quyét
dinh nhting van dé quan trong ctia dat nudc.
Luat Trung cau y dan nam 2015 ciing xac
dinh, nguyén tac trung cau y dan dugc thuc
hién phé théng, binh dang, truc tiép va bo
phiéu kin va phai bao dam dé Nhan dan truc
tiép thé hién y chi cia minh. Noi dung nay
da thé hién nguoi dan thuc su tham gia vao
hoat dong quan ly nha nuoc, thé hién su
binh dang, khong phan biét giai cdp, dia vi
xa hoi clia cdc cong dan. Phap luat can tiép
tuc hoan thién bao dam tét hon quyén tham
chinh ctia nguoi dan trong toan b¢ hoat
dong quan ly nha nudc ve can b, cong chiic,
trong do dac biét la qua trinh tuyén dung, stt
dung hay dénh gia can b, cong chic.

4, Kétluan

Phap luat vé phan cdp quan ly con nhiéu
bét cap, nhu: thi€u s dong bo, chua r6 rang
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vé quyén han gitta chinh quyén trung uong
va chinh quyén dia phuong, co ché gidm st
chua hiéu qua gay kho khén trong viéc thuc
hién ding chitc ndng va nhiém vu cta chinh
quyén dia phuong. Phan cap quan Iy cén bo,
cong chtic tai chinh quyén dia phuwong con
gdp nhiéu kho khan trong viéc tuyén dung,
b6 nhiém va luan chuyén can b9, do chua c6
st phan quyén ro rang va nguon luc han ché.
Vi vay, viéc hoan thién phap luét vé phan cap
quan ly 1a cdp thiét nham tao diéu kién cho
su tu chi va linh hoat ctia chinh quyén dia
phuong, tir d6 t6i wu hoa nguon luc va bao
dam phat trién bén viing trong quan ly can
b, cong chiic trong hé thong co quan hanh
chinh tai Viet Nam(J
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