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HOAN THIEN PHAP LUAT VIE XU LY VI PHAM
TRONG KIEM SOAT TAI SAN, THU NHAP
CUANGUOI CO CHUC VU, QUYEN HAN

NGUYEN MAI ANH”

Trong qud trinh thi hanh céc quy dinh ciia phdp luit vé phong, chéng tham nhiing, viéc xiz
Iy vi pham trong kiém sodt tai sdn, thu nhap ctia nguoi c6 chizc vy, quyén han trong co quan,
td chitc, don vi la vdn dé nhan dugc su quan tim ctia toan x4 hdi do coéng tdc ndy chua phét
huy dwgc hiéu qua t6i wu. Bai viét phan tich cdc quy dinh citia phdp ludt vé xit Iy vi pham
trong kiém sodt tai san, thu nh3p; chi ra nhimg han ché, bét cip trong cic quy dinh ctia phdp
ludt; nhiing khé khan trong viéc thurc hién cdc quy dinh phdp luat vé ngi dung nay. Tixdé, dé
xudt mot s6 gidi phdp nhdm hodn thién phdp ludt xit Iy vi pham trong kiém sodt tai san, thu
nhdp ctia nguoi cé chiec vy, quyén han.

Ttr khéa: Xit Iy vi pham; kiém sodt tai san, thu nhap; nguoi cé chiic vu, quyén han; phong,
chong tham nhiing.

In implementing anti-corruption laws, addressing violations in the control of assets and
income for individuals with positions of authority within government agencies,
organizations, and institutions is a matter of significant public concern. This process has yet
to realize its full potential effectiveness. This article analyzes the legal provisions regarding
handling violations in asset and income control, identifies the limitations and challenges
within these legal frameworks, and highlights the difficulties encountered during their
enforcement. Based on this, the article proposes several solutions to improve the legal
measures for addressing violations in controlling assets and income by individuals holding
positions of authority.

Keywords: Handling violations; asset and income control; individuals with positions of
authority; anti-corruption.
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1. bt van dé ly luan, néu coéng tac kiém soat tai san, thu
Moi quan hé bién chtng gitta kiém soat ~ nhap duoc thuc hién nghiém tuc, chinh xéac
tai san, thu nhap ctia nguoi co chitc vy, quyén  thi day khong chi la mot bién phap phong,
han va phat hién, x ly tham nhting da tr¢

thanh mot bién phdp trong tam cta Ludt  * NCS ciia Truong Pai hoc Ludt, Pai hoc
Phong, chong tham nhiingnam 2018. V€ mat Quéc gia Ha Nji
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chong tham nhiing ma con la can ct dé xac
dinh duoc céc tai san, cac hanh vi tham
nhiing cu thé dé xi ly theo mic do cua tung
hanh vi. Tuy nhién trén thyc té, vi nhiing
nguyén nhan chi quan va khach quan, hoat
dong nay van chua thuce sy hiéu qua, con xay
ra nhiéu vi pham. Vivay, hoan thién quy dinh
cta phap luat vé xtt ly vi pham trong kiém
sodt tai san, thu nhap cta nguoi cé chiic vy,
quyén han la cap thiét. Tt do, c6 gia tri ran de
doi voi nhimg truong hop c6 y dinh vi pham
céac quy dinh vé kiém sodt tai san, thu nhap.

2. Quy dinh ctia phap luat vé xit Iy vi
pham trong ki€ém soét tai san, thu nhép ctia
ngudi co chiic vy, quyén han

Xt ly vi pham trong kiém sodt tai san, thu
nhap dugc quy dinh tai Chuong IX Ludt
Phong, chong tham nhiing nam 2018, thé
hién su chu trong, nghiém minh cta phap
luat doéi voi viéc xit ly triét dé cac hanh vi
tham nhting n6i chung, cdc hanh vi vi pham
khéc vé phong, chong tham nhiing noi riéng;
dugc quy dinh chi tiét va huéng dan thi hanh
tai Chuong VII Nghi dinh s6 130/2020/ND-
CP ngay 30/10/2020 ctia Chinh phu vé kiém
sodt tai san, thu nhap cua nguoi cé chtc vy,
quyén han trong co quan, t6 chtic, don vi.

Mot Ia, xit Iy vi pham quy dinh vé nghia
vu trung thuc trong ké khai tai san, thu nhap,
gidi trinh nguon goc cua tai san, thu nhap
tdng thém.

Nguoi c6 nghia vu ké khai ma ké khai, giai
trinh nguon goc tai san, thu nhap tang thém
khong trung thuc thi tuy theo tinh chét, mic
do ma bi xtt ly theo Diéu 51 Ludt Phong,
chong tham nhiing nam 2018: (1) D6i voi
nguoi ing ctt dai biéu Quoc hoi, nguoi tmg cir
dai biéu Hoi dong nhan dan thi bi x6a tén
khai danh séch nhiing nguoi tng ctt; (2) Doi
voi nguoi dugce du kién bé nhiém, bé nhiém
lai, phé chuan, ctt gitt chitc vu thi khong duoc
b6 nhiém, bé nhiém lai, phé chudn, ctt vao
chtic vu da dukién; (3) Do6i voi nguoi cé nghia
vu ké khai khong thugc hai truong hop trén
thi tuy theo tinh chat, mc do vi pham, bi x(t
ly ky luat bang mot trong cac hinh thitc canh

cdo, ha bac luong, gidng chiic, cach chrc,
buoc thoi viéc hoac bai nhiém...

Hai la, xit Iy vi pham quy dinh vé thoi han
ké khai tai san, thu nhap hodc vi pham quy
dinh vé kiém sodt tai san, thu nhap.

Daoi voi truong hop nguoi c6 nghia vu ké
khai ma tdu tan, che giau tai san, thu nhap,
can tré hoat dong kiém soat tai san, thu
nhap, khong ndp ban ké khai sau 2 1an dugc
don doc bang van ban thi tuy theo tinh chat,
muc do vi pham ma bi xtt ly bang mot trong
céc hinh thtic canh cdo, ha bac luong, giang
chic, cach chtc, bai nhiém, budc thoi viéc,
gidng cap bac quan ham, gidng cap bac ham.
Doi voi nguoi ding dau co quan, to chuc,
don vi thiéu trach nhiém trong t6 chtic viéc
ké khai, cong khai ban ké khai, nop ban ké
khai thi tuy theo tinh chat, mic do ma bi x
ly ky luat bang mot trong céc hinh thiic khién
trach, canh cdo, gidng chtc. Doi voi nguoi
ding dau Co quan kiém soat tai san, thu
nhap, T6 truong va thanh vién T6 xac minh
tai san, thu nhap cé hanh vi vi pham trong
viéc tiép nhan ban ke khai, quan ly, stt dung
co s& dit liéu vé kiém sodt tai san, thu nhap,
tién hanh x4c minh, két luan xdc minh, cong
khai két qua x4c minh thi tuy theo tinh chat,
muc do ma bi xtt Iy ky luat bang mot trong
cdc hinh thtc khién trach, canh céo, gidng
chitic, cach chtc'.

Ba Ia, xit Iy vi pham quy dinh vé thuc hién
yéu cau cta co quan co tham quyén trong
kiém soadt tai san, thu nhap.

Co quan, t0 chtic, don vi, cd nhan khong
thuc hién, thuc hién khong diang, khong day
da, khong kip thoi yéu cau ctia Co quan kiém
sodt tai san, thu nhap thi tuy theo tinh chat,
mttc do vi pham ma bi x( phat vi pham hanh
chinh hoac xtt Iy ky luat theo quy dinh ctia
phép luat®.

Nhu vay, mot hanh vi vi pham trong kiém
sodt tai san, thu nhap trong cac truong hop
cu thé néu trén c6 thé bi xit Iy hanh chinh (xt
ly ky luat, xtt ly vi pham hanh chinh) hoac xtt
ly hinh su.
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3. Han ché, kh6 khén trong thyc hién quy
dinh ctia phép luét vé x Iy vi pham trong
kiém soét tai san, thu nhép clia nguoi c6 chiic
Vi, quyén han

Thit nhat, han ché, bat cap cta phdp luat
vé xit Iy vi pham.

(1) Chua c6 quy dinh vé xtt Iy tai san cua
nguoi ké khai khi khong giai trinh dugc
nguon goc. Phéap luat phong, chong tham
nhiting hién nay méi chi dimg lai ¢ viéc xtt ly
hanh vi vi pham quy dinh vé nghia vu trung
thuc trong ké khai tai san, thu nhap, giai trinh
nguon goc cua tai san, thu nhap tang thém
ma chua dé cap dén viéc xt ly tai san ctia
nguoi ké khai ma khong giai trinh dugc
nguon goc. Dieu nay lam nay sinh tam Iy cht
quan, coi thuong viéc ké khai tai san, thu
nhap, dan t6i ké khai khong chinh xéc, che
gidu tai san, thu nhap bai co ké khai khong
trung thuc thi ban than nguoi vi pham bj x
ly, con cac tai san, thu nhap khong ro6 nguon
goc thivan “an toan”.

(2) Theo quy dinh tai diém b khoan 2
Diéu 31 Luat Phong, chong tham nhiingnam
2018 chi quy dinh mang tinh mdt chiéu, Co
quan kiém soat tai san, thu nhap cé quyén
“Yéu cau co quan, t6 chtic, don vi, cd nhan co
lién quan cung cdp thong tin vé tai san, thu
nhap cta nguoi c6 nghia vu ké khai dé phuc
vu viéc xdc minh tai san, thu nhap”, con céc
chu thé khéc trong xa hgi nhu nguoi dan, bao
chi thi chua dugc phép ti€p can céc ban ké
khai mot cach cht dong va tong thé nhat.

Theo khoan 4 Diéu 11 Nghi dinh
130/2020/ND-CP ngay 30/10/2020 cua
Chinh pht quy dinh, viéc cong khai ban ké
khai tai co quan, t6 chtic, don vi dién ra trong
thoi gian 15 ngay tuong doi ngan, dia diém
niém yét la tru s¢ ctia céc co quan, té chic,
don vi. Vivay, cdc t6 chiic, cd nhan muon doi
chiéu cac ban ké khai tai san, thu nhap véi
nhing thong tin thuc t€ sé kho khdn do
khong chéc chdn duogc tai san, thu nhap do
c6 duoc ké khai khong, do do, dan dén khong
dam phan é&nh, t6 céo téi co quan c6 thdm
quyén xtt ly.
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(3) Quy dinh tai Diéu 22 Nghi dinh s6
130/2020/ND-CP, co quan, to chtic, don vi,
cd nhan trong khu vuc nha nudc sé bi xi Iy ky
luat theo quy dinh phap luat vé xt ly ky luat
can bo, cong chtc, vién chic, xt 1y ky luat
trong Quan doi nhan dan, Cong an nhan dan,
xtt Iy thanh vién, hoi vién cta t6 chtic chinh
tri, t6 chitc chinh tri - xa hoi. Tuy nhién, 8 khu
vuc ngoai nha nudc chua c6 quy dinh cu thé
vé xit ly vi pham hanh chinh déi véi t6 chic,
ca nhan khi vi pham viéc thuc hién yéu cau
ctia Co quan kiém sodt tai san, thu nhap. Viéc
thi€u vdng quy dinh xt phat vi pham hanh
chinh sé han ché hiéu luc viéc thuc hién céac
quy dinh vé phong, chong tham nhiing, dan
t6i cong tac xac minh thiéu hiéu qua, gian
ti€p anh huong toi két qua xtt ly cdc hanh vi
vi pham vé kiém soat tai san, thu nhap.

Thit hai, han ché, khé khan trong thuc
hién phdp luat xit Iy vi pham.

(1) So lwgng vu viéc vi pham trong kiém
soat tai san, thu nhap bi x(t Iy con thap, chua
phan dnh ding thyc té. Trdau ndm 2021 dén
hét quy 1/2024, da c6 1.528.775 nguoi thuc
hién keé khai tai san, thu nhap, trong do6 c6
31.317 nguoi dugc xdc minh viéc ké khai tai
san, thu nhap, c6 10 nguoi bi ky luat do ke
khai tai san, thu nhap khong trung thuc®. Tai
thoi diém nay, hang loat cac vu an 16n ve
tham nhting, tiéu cuc da bi “phat giac” voi
khoi tai san lén ctia nhiéu nguoi c6 chic vy,
quyén han ma trudc dé khong dugc ké khai
va cong tac xac minh khong phat hién ra,
nhu: vu an chuyén bay giai ctiu, nhiéu bi cao
da nop hang chuc ty dong dé khac phuc hau
qud, gom: Pham Trung Kién ndp 42 ty dong,
Vi Anh Tudn ndp hon 20 ty dong, T6 Anh
Diing (cyu Thit truong Bo Ngoai giao) nop 16
ty dong, cuu diéu tra vien Hoang Van Hung
cting ndp toan bo so tien chiém doat 18,8 ty
dong; vu an Cong ty Viet A, cyu Bo truong Bo
Y t€ Nguyén Thanh Long da khdc phuc phan
16m s6 tien nhan hoi 10 hon 51 ty dong...*.

Tt nhiing sai pham trén cho thdy, viéc
ké khai tai san, thu nhap tur trudc t6i nay
con thiéu nghiém tuc; cac co quan kiém
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soat tai san, thu nhap van chua chu dong
thuc hién viéc xdc minh tai san, thu nhép;
cac co quan nha nudc c¢6 tham quyén chua
cha trong thanh tra, kiém tra viéc thuc hién
cac quy dinh cta phap luat vé kiém soat tai
san, thu nhap.

(2) Chua c6 cos¢ ditlieu quoc gia ve kiém
sodt tai san, thu nhap toan dién; chua c6 su
két noi gitta co s¢ dit lieu qudc gia vé kiém
soat tai san, thu nhap véi cac co so dit liéu
quoc gia khéac. Dén nay van chi dimg lai &
nhiing quy dinh mang tinh nguyén tdc tai
biéu 17, 18, 19 Nghi dinh s6 130/2020/ND-
CP ma chua trién khai thuc hién xay dung co
s& dit lieu quoc gia ve kiém soat tai san, thu
nhap dong bd tai cac co quan, t6 chiic, don
vi. Hau hét cac co quan, t6 chiic, don vi tu str
dung co s¢ dit liéu c6 san ma chua c6 sy lién
thong voi cac co s¢ dit liéu quoc gia vé thué,
thanh toan khong duing tién mat, dang ky tai
san, cong chung.

4, Mot sd kién nghi

Mot la, bo sung quy dinh vé xit Iy tai san
cua nguoi ké khai ma khong giai trinh duoc
nguon goc.

Trong phap luat chuyén nganh vé thué, tat
ca cac thu nhap tirhoat dong kinh doanh, thu
nhap tir tién luong, tién cong, thu nhap tirdau
tu von, chuyén nhuong von, bdt dong san,
chuyén nhuong thuong mai, thu nhap tu
trang thudéng, thu nhap tir ban quyén, thu
nhap tlt nhan thita k€, qua tang... déu 1a phai
ndp thué thu nhap ca nhan, ké ca cac truong
hop dugc mién thué thi cing phai c6 thi tuc
ho so mién thué. Bén canh do, phap luat quy
dinh, bat ky tai sdn nao dugc hinh thanh t
cac nguon thu nhap hop phép sé phai c6 di
liéu dang ky tai san va/hodc co ditliéu vé thué
thu nhap cd nhan. Néu khong tai san do co thé
xudt phat tir buon lau, Itra dao, rira tién, tham
nhiing... Vi vay, nhiing tai san khong giai trinh
dugc nguon goc la nhiing tai san xudt phat tir
cac hanh vi vi pham phép luat ma cé.

Tai san, thu nhap cua nguoi ké khai ma
khong giai trinh dugc nguén goc phai duogc

phdp luat xem la tai san bat minh. Vi vay, xt
ly nhiing tai san bat minh trong ké khai tai
san, thu nhap sé giip Nha nuoc tich thu, thu
hoi xung cong quy khoi tai san d6; dong thoi,
ran de nhiing nguoi c6 y dinh co tinh ké khai
tai san khong ro6 rang, triét tiéu y dinh che
ddu nhting tai san c6 nguon goc tir vi pham
phép luat.

Haila, bo sung cac quy dinh cho phép cac
chu thé trong xa hoi duogc tiép can cac ho so,
tai liéu ké khai va kiém sodt tai san, thu nhap
nham phén dnh, to cdo chinh xdc vé tai san,
thu nhdp ctia nguoi c6 chiic vu, quyén han.

Thuc tién cho thdy, viéc phét hién céc tai
san, thu nhap c6 nguon goc khong ro rang noi
riéng, tai san tham nhiing n6i chung tit phan
anh, t0 cdo ctia nguoi dan va bao chi c6 tinh
chinh xdc, tin cay, boi day la luc luong gidm
sat nguoi co chiic vu, quyen han dong nhat.
Viéc bao mat thong tin ve tai san, thu nhap
ctia nguoi co chiic vy, quyén han la mot trong
nhing nguyén nhan gian tiép 1am nay sinh
tham nhiing. Do d9, viéc “hy sinh” quyén bao
mat thong tin lién quan dén s¢ htu tai san la
can thiét dé phong, chong tham nhtng. Viéc
gd bo cac “hang rao” trong tiép can thong tin
tai san, thu nhap ctia nguoi c6 chiic vy, quyén
han sé gitip cac chu thé trong xa hoi c6 co hoi
tiép can céc ban ké khai tai san, thu nhap cting
nhu ho so xdc minh, kiém sodt tai san, thu
nhap dé ttrd6 doi chiéu voi thuc té va c6 phan
anh, t6 cdo chinh x4c hanh vi vi pham trong
linh vyc nay.

Ba Ia, bo sung quy dinh xit phat vi pham
hanh chinh doéi voi hanh vi vi pham vé thuc
hién yéu cdu cida co quan co thim quyén
trong kiém sodt tai san, thu nhap.

Dé cac co quan, t6 chtc, don vi, cd nhan
khong “ding ngoai cudc” va c6 trach nhiém
hon trong viéc cung cép thong tin vé tai san,
thu nhap cta nguoi c6 nghia vu ké khai can
quy dinh nhting ché tai cu thé, gom céc hinh
thiic xt phat va cac bién phap khac phuc hau
qua cho nhiing truong hop khong thuc hién,
thuc hién khong diang, khong day du, khong
kip thoi theo yéu cau ctia Co quan ki€ém soét
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tai san hodc thu nhap khong bao dam theo
cdc muc do khac nhau.

Bon 1a, tang cuong trdch nhiém cua tap
thé, cd nhan trong cong tdc kiém sodt tai sdn,
thu nhdp ctia nguoi cé chiic vu, quyén han.

Hién nay, phép luat phong, chong tham
nhting da c6 nhiing quy dinh cu thé vé xac
minh tai san, thu nhap, tuy nhién, dé cong tac
nay mang lai hiéu qua can nang cao trach
nhiém ctia nguoi xdc minh tai san, thu nhap
qua viéc cam két trong cac bao cdo vé tinh
chinh xdac, khach quan, trung thyc cta qua
trinh xdc minh. Pong thoi, can c6 nhing quy
dinh cu thé vé viéc lya chon ngau nhién nguoi
duoc xdc minh tai san, thu nhép trén nguyén
tdc cong bang, cong khai, trdnh viéc “dan
x€p”, bao trudc dé nguoi dugce xac minh “ché
bién” viéc giai trinh.

Nam Ia, bo sung cdc quy dinh cu thé dé
xdy dung co so dit liéu quoc gia vé kiém sodt
tai san, thu nhdp va cdc quy dinh mang tinh
két noi voi co sé dir liéu khdc di vao thuc tién.

Viéc xay dung va van hanh hé thong ha
tang ky thuat co s& di liéu quoc gia vé kiém
sodt tai san, thu nhap la mot cong viéc kho
khan, ton kém can c6 ngudn luc vé tai chinh,
thoi gian va ngudn nhan luc cong nghé thong
tin trong viéc timg dung cong nghé vao hoat
dong nay. Trong do, viéc dau tién can lam la
ban hanh céc quy dinh phép luat vé trach
nhiém cua céac co quan, to chiic, don vi, cac
bo, nganh, dia phuong trong xay dung va
thuong xuyén cap nhat co so dit liéu quoc gia
veé kiém sodt tai san, thu nhap. Tiép theo, viéc
phan quyén trong xay dung va stt dung co s&
diliéu phai r6 rang, cu thé nham truy vét cac
truong hop co su thay dai, stra chita vé thong
tin cdc ban ké khai. Bén canh do, can ban
hanh céc quy dinh mang tinh két n6i véi co
s& di lieu quéc gia khac vé can cudc cong
dan, thué, thanh toan khéng duing tién mat,
dang ky tai san, cong ching...

5. Két luan

Thuc té cho thay, kiém soét tai san, thu
nhap ctia nguoi co chtic vy, quyen han la mot
bién phap khong dé dang dé thuc hién do
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nhiéu nguyén nhan chi quan va khach quan.
Dé bién phdp nay phat huy dugc tdc dung,
khong con “ndng tinh hinh thac” thi bén
canh viéc hoan thién cac quy dinh vé doi
twong, pham vi, bién phap kiém soét tai san,
thu nhap, can c6 hanh lang phép ly vé xtt ly
vi pham trong ki€ém sodt tai san, thu nhap.
Viéc hoan thién cac quy dinh phap luat vé xtr
ly vi pham trong kiém sodt tai san, thu nhap
s€ la budc khoi dau gitp nang cao hiéu luc,
hiéu qua cong tac kiém soat tai san, thu nhap;
dong thoi, cling thé hién quan diém ctia phap
luat ludn ton trong, bao dam quyén s hiu
tai san, thu nhap hop phap ctia nguoi c6 chiic
vy, quyén han(J
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