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BAO VE QUYEN CUA NGUOI TO CAO:
CACTIEU CHUAN QUOC TE VA NHUNG GO1Y CHO VIET NAM

TRAN THUY DUONG"

Bdo vé quyén ctia nguoi t6 cdo 1a m¢t trong nhiing ndi dung, bién phdp bdo vé quyén con
nguoi duge Hién phap, phdp ludt qudc té quy dinh. Vi vdy, cdc quy dinh phdp ludt bdo vé
quyén ctia nguoi t6 cdo dugc thé hién ré trong céng wéc qudc té, céc td chizc qudc té; nhiéu
qudc gia d4 x4y dung, ban hanh dao luat riéng bdo vé quyén citia ngueoi té cdo. Bai viét Iam ré
nhiimg vdn dé chung vé tiéu chuidn, khuyén nghi phdp luit bdo vé quyén ctia nguoi t6 cdo &
mot s6 qudc gia; tirdé, goi md cho Viét Nam mot s6 ndi dung, bién phdp coban déxdy dung,
hoan thién phép ludt bdo vé quyén ctia nguoi t6 cdo & Viét Nam hién nay.
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Protecting whistleblower rights is essential to human rights protection, enshrined in national
and international constitutions. Many international conventions and organizations have laid
down clear guidelines for protecting whistleblowers' rights, and numerous countries have
implemented specific legislation to safeguard these rights. This article clarifies the general
standards and legal recommendations for protecting whistleblowers' rights in various
countries, drawing upon international practices. From there, it proposes fundamental
measures and content for Vietnam to build and enhance its legal framework for protecting

whistleblower rights today.
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1. D4t vdn dé

Bao vé quyén clia nguoi to cdo co vi tri, vai
tro quan trong trong doi song xa hoi ciia moi
quéc gia, dan toc. Viéc bao vé quyén ctia
nguoi to cdo 1a bao vé quyén clia con nguoi
trong moi truong hoa binh. Vi vay, bao dam
cho su phat trién 6n dinh, bén viing ctia quéc
gia, hé thong chinh tri méi nuéc déu quan
tam, chu trong dén viéc xay dung, ban hanh
hé thong phdp luat di manh dé bao vé nguoi
to cdo dung. Tuy nhién, phap luat quoc té
bao vé quyén ctia ngudi t6 cdo mot cach hiéu

qua, kip thoi @ moi nudc co su khac nhau ve
cach thitc, phuong phép tién hanh. Du c6 su
khac nhau vé co ché, bién phap bao vé quyén
cua nguoi to cdo, song dich huéng dén la bao
dam su cong bang, binh dang, nhimg hanh vi
sai trdi, tham nhting, 1ang phi can phai cé
phép luat trimg tri thich ddng va nhimg nguoi
t0 cdo dung can phai dugc bao vé mot cach
an toan.

* ThS, Truong Chinh tri Truong Chinh,
tinh Nam Dinh
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2. Mot s§ van dé vé phap luat bao vé
quyén ctia nguoi t6 cdo d mot s6 qudc gia trén
thé gioi

Moi quoc gia du phat trién hay khong
phét trién, di theo thé ché chinh tri khac nhau
déu c6 hé thong phap luat dé duy tri, quan ly
hoat dong xa hdi, trong d6 c6 phap luat vé bao
vé quyén clia nguoi to cdo. Phap luat vé bao
vé quyén ctia nguoi to cdo, vira 1a nhiing quy
dinh riéng, cu thé mang tinh dac thu cia moi
quoc gia vira la nhiing quy dinh, yéu cau
mang tinh phd quét dé nguoi to cdo dugc bao
vé mot cach an toan nhét vé moi mét, xda b6
tam ly sg bi tra thu, trt dap ctia nhing t6
chtic, ca nhan bi t6 cdo. Diéu 33 Cong udc
Chong tham nhting ctia Lién hiép qudc néu
10: “Moi quoc gia thanh vién xem xét quy dinh
céc bién phép thich hgp trong hé thong phap
luat quoc gia dé bao vé trudc nhiing doi xtt bat
cong voi nguoi nao to cdo thién y va dua trén
nhimg can c hop ly véi co quan c6 tham
quyén vé bat ct sit viéc nao c6 lien quan dén
cac toi pham quy dinh theo cong uéc nay”.
Trén co s& do, cac nudc ¢ chau Au, chau A,
Nam Phi, chau Phi cting xay dung, hoan thién
va ban hanh phap luat vé bao vé nguoi té céo,
dién hinh, nhu: Cong woc Ludt Dan su vé
chong tham nhiingva Cong woc Ludt Hinh su
vé chong tham nhiing ctia Hoi dong chau Au;
Cong woc phong va chong tham nhiing ctia
Lién minh chau Phi; Nghi dinh thu cta cac
nudc Nam Phi vé chong tham nhting. Nhiing
noi dung trong cac ban cong uéc déu thong
nhat dén viéc xem xét ap dung cac bién phap
duy tri va ting cuong hé thong phép luat dé
bao vé cong chtic, nguoi lao dong, cong dan
c6 thién y t6 cdo cac hanh vi tham nhting, t6i
pham ma khong lo bi tra thu.

Thuc tién chi ra, hé thong phap luat chat
ché sé 1a chia khoa dé bao vé nhiing nguoi t6
cdo va bao dam mot céch cong khai, minh
bach rang nhiing hanh vi td cdo ctia ho dén co
quan chtic nang cé thdm quyen sé duoc giai
quyét hiéu qua va triét dé. Chinh vi vay, nam
2019, Lién minh chau Au (EU) da thiic déy cac
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tiéu chudn qudc té€ bang cach thong qua Chi
thi vé bao vé nguoi to cdo. Tuy nhién, Chi thi
nay moi chi dugc 5 qudc gia trong tong so 27
quoc gia thanh vién thong qua (Pan Mach,
Thuy Dién, Bo Dao Nha, Malta va Lithuania).
O mot s6 nudc, nhu: My, Anh, Han Quadc,
Malaysia, Singapore... dé bao vé nguoi té cao
da dua ra nhig thiét ché, quy dinh rat cu thé,
16 rang dé bao vé nguoi to cdo: bao mat danh
tinh; mién trach nhiém daéi véi nguoi tiét 1o
danh tinh ctia nguoi t6 cdo; bao vé nhing
quyén lgi vé vat chdt ciia nguoi t0 cdo; giam
nghia vu chiing minh cho nhitng nguoi td cao.
Phép luat ctia nudc My da xay dung luat hét
stic khét khe va nghiém khac doi voi nhimg ai
tiét 10, dé lot danh tinh ctia nguoi té cdo ma
chua duogc su dong ¥, cho phép ctia co quan
c6 thdm quyén; trong nhiing truong hop that
sucan thiét dé “xac dinh rang viéc tiét 1o danh
tinh ctia ca nhan 1a can thiét vé mot méi nguy
hai sé xay ra doi voi stic khde hodc an toan
cong cong hodc sé vi pham luat hinh sy,

Phap luat cia Han Quoc quy dinh vé bao
mat danh tinh ctia nguoi td cdo, néu khong
duoc sy dong y cho phép ctia nguoi t6 cdo ma
nguoi khéc tiét 16 danh tinh ctia nguoi to céo
sé bi ky luat; néu dé cho nguoi khac biét danh
tinh, thong tin cd nhan duogc dang tai trén
mang, nguoi tiét 16 sé bi phat tu dudi 3 nam
hoac phat tién dudi 10 triéu Won. Phép luat
néu ro: “khi ti€p nhan duoc t6 céo vé hanh vi
tham nhiing va can phai chuyén t6 cao dén co
quan diéu tra thi Uy ban Dan quyén va
Phong, chong tham nhting c6 quyén gidu di
thong tin vé nguoi té cdo, chi chuyén noi
dung t6 cdo dén co quan diéu tra lam r6” va
quy dinh khi nguoi to cdo gap nhiing bat lgi
trong qua trinh lam viéc sé dugc phuc hoéi ve
quyén loi, nghia vu nhu trude.

O An D¢ ciing xay dung, ban hanh phap
luat dé bao vé nguoi t cdo, quyén ctia nguoi
t0 cdo nhu cong bo nghi quyét dé ra nhing
bién phép tng xtt doi voi nguoi t6 cdo. Dac
biét, ngay 16/4/2019, Nghi vién chau Au da c6
duoc da s6 phiéu tan thanh céc quy tdic nham
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bao vé nguoi to cdo khoi surtra thii. Quy tic da
néu ré nhiing nguoi t6 cdo hanh vi vi pham
dong vai tro quan trong trong viéc phanh phui
céc vu bé boi. Nho c6 nhiing nguoi té cdo ma
nhiéu hanh vi vi pham nhu tron thué, gian lan
khi thai, thu thap d liéu ctia nguoi khac ma
khong dugc su dong y cho phép ctia ho duoc
phét hién va xtr ly.

Nhiing quy dinh phép luat bao vé quyén
clia nguoi to cdo O cac nudc trén thé gidi va
mot s6 t6 chiic quoc t&€ deéu co nhimg co ché
ddc thu mang tinh chat dia phuong, phtt hop
voi thé ché chinh tri tu tudng, dac diém kinh
t€, van hoda, xa hoi & mdi nudc. Qua nghién
cty, tim hiéu phép luat vé bao vé nguoi to cao
& mot s6 nudc va té chiic quoc té€ déu co
nhiing tiéu chudn, khuyén nghi cu thé trén
mot so khia canh cht yéu sau:

Thit nhat, khang dinh su can thiét phai co
phap luat bao vé quyén ctia nguoi té cdo. Cac
quoc gia trén thé giéi déu co6 chung nhan
dinh, danh gid hét stic xac dang can thiét vé
phép luat bao vé ngudi té cdo; bao vé an toan
tuyét doi vé moi mat cho nguoi té cdo va
nhting nguoi than, dong nghiép, nguoi lam
cong tac xac minh, diéu tra thong tin cta
nguoi td cdo. Mot s6 nudc con cb hinh thiic
xtt ly that nghiém nhu phat tu, phat tién doi
voi nhiing t6 chiic, ca nhan c6 y dinh tra thu
nguoi to céo; c6 khoang 30 nudc trén thé gioi
da thong qua céc luat vé t6 cdo dudi dang nay
hay dang khac, nhiéu quoc gia khac da thong
qua céc bién phdp bao vé c6 gidi han céc linh
vuc khac nhau”.

Thit hai, phap luat ctia cac nudc déu dua
ra nhimg quy dinh bao vé danh tinh cta
nguoi to cdo, tit d6 bao dam cho nguoi to céo
yén tam trong cong tac va cudc song sinh hoat
doi thuong. Phép luat cac nuoce quy dinh sé
trimg tri va x phat nang doi nhiing to chuc,
céd nhan dé 1o danh tinh ctia nguoi to cdo; tuy
theo tinh chat, mtic do ctia thong tin bi 19, lot
ra bén ngoai dé co quan, chiic nang c6 thé xi
phat hanh chinh hodc xttly hinh su.

Thit ba, phép luat cac nudc xdc dinh
nhting co ché thuc thi phédp luat bao vé quyén

clia nguoi to cao, dong thoi, thanh lap nhiing
co quan giam sat viéc bao vé quyén cltia nguoi
t0 cdo. Co quan giam sat viéc bao vé quyén
clia nguoi t6 cdo c6 trach nhiém dieu tra
nhting t6 chiic, cd nhan can trd, gay kho khan,
c6 hanh dong vi pham, de doa dén an toan
tinh mang ctia nguoi t6 cdo. Dién hinh nhu &
Han Quoc thanh 1ap mot uy ban doc lap
Chong tham nhiing va nhan quyén; Canada
thanh 1ap Lién ty khu vuec.

Thit tu, toa &n trung tdm cua viéc phan
quyét, xét xtt nhiing hanh vi vi pham, tham
nhiing cia nguoi td cdo. Nhitng nguoi bi to
cdo sé dua ra xét xtt khi da c6 du bang chiing
dé cdo bugc hanh vi vi pham, tham nhiing do
toa &n @ moi cap tién hanh. Nhiing hanh vi vi
pham, tham nhting sé bi xtt ly, trimg tri theo
dang quy dinh cta Hién phdp, phap luat.

3. Nhiing goi ¥ cho Viét Nam trong xay
dung, hoan thién phép ludt bao vé ngudi to
céo hién nay

Phap luat vé bao vé quyén ctia nguoi to
cdo ¢ Viét Nam timg budc dugc xay dung,
hoan thién dap tmg v6i yéu cau, nhiém vu ctia
thoi ky ddy manh cong nghiép hoa, hién dai
héa, mo ctra, hoi nhap quoc té sau rong hién
nay, nhu: Nghi quyét Trung wong 3 (khéa X)
vé tang cuong su lanh dao ctia Pang dai voi
cong tdc phong, chong tham nhting, 1ang phi;
Chi thi s6 27-CT/TW ngay 10/01/2019 vé tang
cuong sy 1anh dao cua Bang doi voi cong tac
bao vé nguoi phat hién, t6 gidc, nguoi dau
tranh chong tham nhiing, lang phi, tiéu cuc;
Ludt Phong, chong tham nhiing ndm 2005
(duogc stta d6i, b6 sung nam 2007 va 2012);
Luat To cdo nam 2011, 2018; Ludt Phong,
chong tham nhiingnam 2018; Bo luat T6 tung
Hinh sz nam 2015; Quy dinh s6 11-QDi/TW
ngay 18/02/2019 ctia B¢ Chinh tri quy dinh ve
trach nhiém ctia nguoi ding dau cap ty trong
viéc ti€p dan, doi thoai truc ti€p voi dan va xir
ly nhiing phan anh, kién nghi ctia dan.

Tuy nhién, phap luat vé bao vé quyén ctia
nguoi to cdo van con mot s6 han ché, chua co
nhimg quy dinh chdt ché, cu thé, toan dién,
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thong nhat dé bao vé vi tri viéc lam cho nguoi
t6 cdo; luc luong bao vé nguoi to cdo chua co
su phan cong cu thé, ré rang, con mang tinh
chung chung; nguoi t6 céo van bi tri dap, tra
thu, khong dugc phat trién; con tinh trang
tam ly bat an anh huong dén cong viéc nén
khong dam t6 cdo nhing sai pham cta to
chtic, ca nhan. Phap luat vé xi ly nguoi tra
th, trit dap nguoi t6 cdo chua di vao thuc tién
cudc song, viéc xtt phat hanh chinh hay phat
tl nguoi tra thu t6 cdo van chua cé. Chinh vi
vay, trong xay dung, hoan thién phép luat bao
V€ nguoi to cdo hién nay, can thuc hién cac
giai phap sau:

Mot Ia, tiép tuc xay dung va hoan thién
phap luat bao vé quyén ctia nguoi to céo trong
diéu kién méi. Véi tinh than nay, cdp ty, t6
chtic dang, nguoi ding dau co quan, ban,
nganh co6 lién quan tit trung wong dén dia
phuong tién hanh ra soét, tong kiém ke lai cac
van ban vé bao vé nguoi té cdo. Can c6 nhing
van ban méi nhung c6 su ké thira, bo sung va
phaét trién hop 1y, pht hop véi ddc diém tinh
hinh, yéu cau, nhiém vu dét ra; viéc xay dung,
ban hanh phép luat bao vé nguoi to cédo cho
ddng, trang. Pong thoi, cling can c6 nhiing
quy dinh riéng, cu thé, r6 rang phap luat bao
vé nguoi td cdo o timg linh vuc, hoat dong,
nhat la & nhiing linh virc nhay cam, phtc tap
dé phat sinh khiéu nai, t6 cdo, nhu: quy hoach
dat dai, giai phong mat bang, dén bu cho
nguoi dan trong dién quy hoach, mua sam
dich vu cong, ddu thau céc du én, cong tac
can b9, bo tri, sap xép, bo nhiém vao nhiing
vi tri cia co quan, don vi, dia phuong...

Hai Ia, b6 sung, hoan thién nhiing ché tai
vé xtt ly nguoi tra thu, tra dap. Trong do,
nghién ctu b6 sung, hoan thién phap luat vé
xtrly nguoi c6 y dinh tra thu, tri dap nguoi to
céo diing. O noi nao, chd nao dé xay ra tinh
trang nguoi td cdo bi tru dap, tc hiép, co lap,
can trd, gay kho khan trong cong viéc, cudc
song co quan, chtic nang, ban, nganh c6 lién
quan lap ttc vao viéc xac minh, diéu tra, lam
10 va xtt ly nghiém theo ding quy dinh cta
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phap luat, ddc biét la doi voi nguoi ding dau
phai chiu trach nhiém truéc Dang, Nha nudc
va Nhan dan néu dé xay ra tinh trang nguoi to
cdo va nhimg nguoi than gia dinh bj tra thu.
Dong thoi, can c6 ché tai, quy dinh xtt ly ve
mat hanh chinh hodc xtt phat tit nhu cac nuéc
trén thé giéi da lam doi voi nhimg t6 chiic, cd
nhan c6 hanh vi tra thu, tri dap nguoi to cdo.
Phép luat xtt Iy nguoi c6 hanh vi tra thu, tra
dap nguoi té cdo can ngdn gon, dé nho, dé
lam, dé thuc hién, phan dinh 16 rang, cu thé
cho ttmg hanh vi, truong hop cu thé; khi cé su
viéc xay ra can ctt vao dung quy dinh, huong
dan cua phap luat da ban hanh dé xtt ly. Co
nhu vay, méi tao dong luc, niém tin ctia can
b9, dang vién, cong chiic, vién chtic va Nhan
dan vao cudc dau tranh phong, chong tham
nhiing, tiéu cuc.

Ba 14, c6 phap luat quy dinh vé nhing
diéu kién, tiéu chi bao vé quyén cltia nguoi to
cdo ¢ ca khu vuc nha nuoc va bén ngoai nha
nudc. Bao vé nguoi to cdo 1a trach nhiém ctia
toan xa hoi, song trudc hét thudc vé co quan,
chtic ndng c6 thdm quyén trong hé thong
chinh tri. Theo d6, dé bao vé quyén nguoi td
céo kip thoi, hiéu qua can c6 nhimg quy dinh
riéng cho timg doi tugng, véi tinh chat, noi
dung su viéc khac nhau. Can ddc biét chu y
dén doi tuong t6 cdo va ndi dung to6 cdo, co
dong co, y dinh gi trong t6 cdo hanh vi vi
pham ctia nhiing t6 chtic, ca nhan c6 nhiing
sai pham. Néu doi tugng td cdo c6 dong co, y
dinh t6t vé loi ich ctia Dang va noi dung t6 cao
trung thuc, khach quan, ding véi thuc tién
dang dién ra. Co quan, chtic nang, ban, nganh
c6 lién quan can cht dong c6 phuong én, ké
hoach bao vé an toan cho nguoi td céo va
nhing nguoi than trong gia dinh; khong dé
nguoi té cdo dung don phuong doc ma trong
cudc ddu tranh phong, chong ngan chan, day
lti nhiing tiéu cyc ctia xa hoi.

Nguoc lai, nhiing ca nhan c6 dong co, y do
khong tot, t0 cédo sai su that, khong dua ra
duoc nhitng dan ching cu thé trong noi dung
t0 cdo hodc noi dung t6 cdo chua dén mic
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nghiém trong; cac co quan, ban, nganh lién
quan can nghién ctu, xem xét ky luong, cdn
trong dé xtt Iy kip thoi céc tinh huong, suviéc,
gitt vimg su 6n dinh chinh trj, trat ty an toan
xa hoi, thtic day cac hoat dong kinh t€ - xa hoi
co quan, don vi, dia phuong phat trién... Can
phan biét ré rang, cu thé kha niém “co tinh t6
cdo sai sy that”, tr do, gitp co quan, ban
nganh c6 thim quyén dua ra quyét dinh c6 thé
ap dung bién phdp hay truy cttu trdch nhiém
hinh sy d6i voi nhiimg nguoi to cdo sai hodc co
dong co, loi ich cd nhan, gy mat doan két noi
b trong co quan, don vi, dia phuong.

Bon Ia, trao quyén cho mot s6 co quan,
chtic ndng c6 thdm quyén & cac cdp trong bao
vé quyéen ctia nguoi té cdo. Mot s6 co quan,
chtic nang c6 thdm quyén, nhu: Ban Noi
chinh, fIy ban Kiém tra, co quan canh sét tir
trung wong dén co s cd vai tro rat quan trong
trong bao vé nguoi t6 cdo. Vi vay, gan voi co
quan, chttc nang c6 tham quyén véi cac noi
dung, surviéc td cdo & timg linh vire, hoat dong
cu thé dé bao dam cho nguoi t6 cdo dugc bao
vé an toan thudc linh vire co quan, ban, nganh
hoat dong. Tuy nhién, trong qud trinh bao vé
can c6 su phai hop, gitip do, ho trg gita cac
co quan, ban nganh c6 lién quan, khong doc
1ap trong xtt ly sai pham, khong tu y dua ra
nhiing quyét dinh bao vé nguoi to cdo khi
chua c6 su diéu tra, xac minh, phan hoi tir cac
coquan, ban, nganh c6 lién quan vé noi dung
t0 cdo. Nhiing co quan, chiicc nang khi da
duoc trao quyéen bao vé nguoi té cdo phai thé
hién r6 tinh than, trach nhiém ctia minh, that
st cong tam, khach quan trong bao vé quyén
clia nguoi to céo.

4. Kétluan

Bao vé quyén va loi ich ctia nguoi to céo 1a
mot ndi dung, bién phdp quan trong dugc
nhi€u qudc gia, cac t6 chiic qudc té coi trong
nham vach tran nhting hanh vi vi pham phap
luat, tham nhiing, lang phi de doa dén stic
khoe cong dong, quyén song, quyén muu cau
hanh phuc ctia con nguoi trong moi truong
hoa binh. Vi vay, cac qudc gia va cac t6 chic

quéc té€ da xay dung, ban hanh phap luat vé
t0 céo va bao vé quyén cta nguoi to céo voi
nhing tiéu chudn va dua ra nhiing khuyén
nghi khac nhau d€ moi nudc co thé trao doi,
hoc hoi nhau trong qua trinh dau tranh ngan
chan nhimg hanh vi tra thu nguoi t6 céo.

Nhing tiéu chuén, khuyén nghi ctia cac to
chtic quac t€ ve phap luat bao vé quyén ctia
nguoi to cdo la nhiing tuliéu quy dé Viet Nam
tham khao, nghién ctiu vao diéu kién, hoan
canh lich stt cu thé pht hop v6i thé ché chinh
tri, van hda ctia dat nuoc, gop phan xay dung,
hoan thién hon ntta phap luat vé bao vé nguoi
t0 cdo dé xay dung Nha nudc phap quyén xa
hoi cht nghia cua Nhan dan, do Nhan dan va
vi Nhan dan(J
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