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MOT SO KIEN NGHI NANG CAO HIEU QUA XU PHAT
Vi PHAM HANH CHINH D01 VO HOAT DONGTIN DUNG

NGUYEN THI THUY"
NGUYEN NGOQC HA™

Xir phat hanh chinh Ia bién phdp kiém soat hanh chinh c6 ¥ nghia quan trong trong bdo vé
vd duy tri trdt tu qudn Iy hanh chinh Iinh vuc tin dung. N§i dung bai viét ban ludn va dua ra
nhiing dé xudt vé viéc ndng cao hiéu qud xit phat hanh chinh d6i véi hoat dong cap tin dung
trén cd hai phuong dién: hoan thién phdp Iudt va t0 chitc thuc hién trén thuc té ¢ Viét Nam
hién nay nhdm bdo dim quyén, loi ich ctia c4 nhan, t6 chiic, ki€ém sodt quyén hanh phdp,
néng cao hiéu qua hoat dpng quan Iy hanh chinh nha nuéc va cong cudc xdy dung Nha nuée
phdp quyén xa héi chii nghfa ctia dén, do dan, vi dan, d4p tmg nhu cdu hoi nhdp qudc té
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Administrative sanctions are essential for administrative control, playing a critical role in
protecting and maintaining administrative order in the credit sector. This article discusses
and proposes recommendations to improve the effectiveness of administrative sanctions in
credit activities from two perspectives: refining the legal framework and improving practical
implementation in Vietnam. The aim is to safeguard the rights and interests of individuals
and organizations, to ensure effective executive control, to enhance the efficiency of state
administrative management, and to contribute to the construction of a socialist rule-of-law
state of the People, by the People, and for the People, in line with the demands of
international integration.
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1. D4t van dé

X phat hanh chinh d6i v6i hoat dong
cdp tin dung la chinh sach quan trong can
duoc dieu chinh phép luat cting nhur t6 chiic
thuc hién phap luat triét d€ nham bao dam
ding vai tro cua xtt phat hanh chinh, gop
phan nang cao hiéu qua quan ly nha nuéc
doi voi hoat dong cap tin dung. Xt phat hanh
chinh trong linh vyc tin dung ngan hang, dédc
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biét la x(t phat hanh chinh d6i v6i hoat dong
cdp tin dung c6 y nghia quan trong trong viéc
nang cao hiéu qua quan ly hanh chinh nha
nudc cling nhu nang cao hiéu qua kiém soét
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doi voi hoat dong cdp tin dung. Do vay, can
phai c6 su nghién ctu, trao d6i mot cach
thau ddo dé c6 nhting giai phap thiét thuc
nhdm nang cao hiéu qua xt phat hanh chinh
doi voi cac vu viéc vé hoat dong cép tin dung.

2. Khéi quét xtt phat vi pham hanh chinh
trong hoat dong cip tin dung ctia céc t6 chiic
tin dung

Khoan 2 Diéu 2 Ludt Xit Iy vi pham hanh
chinhnam 2012 quy dinh: “Xt phat vi pham
hanh chinh la viéc nguoi c6 thdm quyén xi
phat 4p dung hinh thtic xtt phat, bién phap
khac phuc hau qua doi voi ca nhan, to chiic
thuc hién hanh vi vi pham hanh chinh theo
quy dinh ctia phép luat vé xit phat vi pham
hanh chinh”. Nhu vay, x( phat vi pham hanh
chinh trong hoat dong cap tin dung cta to
chtic tin dung la viéc nguoi c6 tham quyén
xt phat 4p dung hinh thtc xt phat, bién
phép khéc phuc hau qua déi véi cé nhan, t6
chtic thuc hién hanh vi vi pham quy dinh vé
cép tin dung theo quy dinh ctia phép luat vé
xt phat vi pham hanh chinh. X phat vi
pham hanh chinh trong hoat dong cap tin
dung ctia cdc t6 chtic tin dung dong vai tro
rdt quan trong doi voi viéc duy tri trat ty, ky
cuong quan ly hanh chinh nha nuéc trong
linh virc tién té va ngan hang, cu thé nhu sau:

Thit nhat, xt phat vi pham hanh chinh
trong hoat dong cap tin dung ctia cac t6 chiic
tin dung tac dong doi voi phuong dién chinh
tri - xa hoi. Cac hé thong van ban quy pham
phép luat lién quan dén hoat dong ctia cac
t0 chtic tin dung trong nuéc da duoc thiét lap
nham tao ra mot moi treong chinh tri va
phép Iy 6n dinh. Mai truong chinh tri va
phép ly on dinh sé dong vai tro quan trong
trong viéc diéu chinh va quan Iy hoat dong
cua cdc to chtic tin dung.

Hoat dong lanh manh va 6n dinh ctia cac
t0 chiic tin dung dong gop quan trong vao su
phat trién bén viing ctia nén kinh té. Su phat
trién viing chac ctia nén kinh t€laila co s dé

clng c6 stcc manh chinh tri va duy tri su 6n
dinh chinh tri. Do d6, quy dinh vé xit phat vi
pham hanh chinh trong hoat dong cap tin
dung cta céc t6 chic tin dung c6 vai tro
quan trong trong viéc duy tri su 6n dinh ctia
nén tai chinh va chinh tri quoc gia.

Céc hinh thtic xt phat vi pham hanh
chinh duogc 4p dung nham rén de, gido duc,
phong ngtra cac vi pham lién quan dén quy
dinh cép tin dung. Diéu nay, gitp tao ra mot
moi truong tuan thua phap luat trong hoat
dong cua cac t6é chtc tin dung; dong thoi,
bao dam su tin cdy va dang tin cdy trong hé
thong tai chinh cting nhu han ché dugc
nhiing mau thuén ctia quy dinh phép luat.
Béng céch ap dung cédc hinh thic xtt phat
hop 1y, céc to chiic tin dung cting c6 thé dugc
dong vién dé tuan thu cidc quy dinh phéap
luat va ton trong quyén loi ctia khach hang
va cong dong.

Thit hai, xtt phat vi pham hanh chinh
trong hoat dong cap tin dung ctia cac t6 chiic
tin dung tac dong doi voi phuong dién kinh
té - xa hoi giap khach hang yén tam, tin
twong khi giao dich véi cac t6 chiic tin dung.
Mat khéc, tao co ché rang budc dé cac ca
nhan lam viéc trong cac t0 chiic tin dung
cling nhu cac t6 chiic tin dung nghiém ttc
tuan thu céc quy trinh trong qua trinh thyc
hién nghiép vu ngan hang. Viéc giao dich
thuén l¢i gitta khach hang véi cac t6 chiic tin
dung gop phan thic ddy su phét trién cta
cac to chtic tin dung, xay dung dugc uy tin
cho céc t6 chtic tin dung, tir d6 gop phan
phaét trién kinh té - xa hoi.

Tht ba, xt phat vi pham hanh chinh
trong hoat dong cdp tin dung ctia céc t6 chiic
tin dung tac dong doi voi phuong dién van
hoa - xa hoi. Hoat dong st dung san phdm
dich vu ctia t6 chtic tin dung bi anh huéng ro
rét boi van hoa viing mién, trinh do dan tri,
su da dang céc thanh phan kinh t€ ctia khu
vuc to chtc tin dung hoat dong. Ngan hang
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c6 thé kinh doanh hiéu qua phu thuoc vao
dan cu dong duc, dan tri cao, cac thanh phan
kinh té€ da dang. Dong thoi, hoat dong 6n
dinh ctia céc t6 chtc tin dung ciing gop phan
thtic day su phét trién van hoéa - xa hoi cta
dia phuong.

Dé€ céc t6 chtc tin dung hoat dong 6n
dinh thi mot diéu kién co ban khong thé
thiéu, do 1a cac ché tai phéap ly phai dong bo,
1o rang. Hay noi cach khac quy dinh vé xt
phat vi pham hanh chinh trong hoat dong
cdp tin dung ctia cac to chtc tin dung phai
hop 1y, phti hop véi thuc tién. Véi co ché ro
rang nay, sé tao ra moi truong lam viéc
chuyén nghiép trong cac té chiic tin dung,
giam thiéu cac hanh vi vi pham quy dinh vé
cdp tin dung lam anh huong dén uy tin cta
céc t0 chtic tin dung cing nhu niém tin ctia
khach hang d6i voi nén tai chinh qudc gia, tir
do6 gop phan phat trién kinh t€, van héa - xa
hoi ctia dia phuong va dat nudc.

3. Nhiing vdn dé bat cap xay ra ddi voi
quy dinh phép luat vé xit phat hanh chinh va
kién nghi giai phép

Phap luat vé xtt phat vi pham hanh chinh
trong hoat dong cdp tin dung ctia céc t6 chiic
tin dung luon bam sat duong 16i, cht truong
ctia Dang, chinh sach, phép luat ctia Nha
nuoc. Tuy nhién, trong giai doan hoi nhap
qudc té va trong boi canh chuyén déi s6 nhu
hién nay thi viéc thé ché héa chu truong,
duong 16i ciia Dang can phai duogc cht trong
va quan tam hon ntta dé tao khuon kho cho
viéc to chtic, van hanh xa hdi cting nhu xac lap
cdc cong cu quan ly xa hoi mot cach hiéu qua,
gop phan kiém soat cdc nguon luc trong xa
hoi va han ché ctia tién trinh phat trién xa hoi.

Thuc t€, phap luat vé xtt phat hanh chinh
trong hoat dong cap tin dung ctia cac t6 chiic
tin dung con c6 nhting van de sau:

Mot Ia, doi chiéu v6i thuc tién ap dung
phép luat trong xtt phat hanh chinh thi phap
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luat vé xtt phat hanh chinh déi voi hoat dong
cdp tin dung con nhiéu ton tai. Cu thé,
nguyén tadc muc phat tién ap dung doi voi ca
nhan biang modt nira mic phat tién ap dung
doi voi t6 chiic voi cing mot vi pham hanh
chinh. Mtic phat tién phu thudc vao miic do
nguy hiém cho xa hdi ctia hanh vi d6. Mtc
do nguy hiém ctia hanh vi doi véi xa hoi va
muc phat c6 moi lién hé véi nhau. Mic do
nguy hiém cho xa hoi cia mét hanh vi phu
thuoc vao thiét hai thuc té€ ctiia hanh vi do,
phuong tién dugc st dung dé thuc hién hanh
vi d6, nhting diéu kién, hoan canh khi thuc
hién hanh vi, hinh thtc cta 16i... nhung
khong phu thudc vao chu thé thuc hién vi
pham hanh chinh véi tu cdch 1a cd nhan hay
t0 chtc.

Vi vay, can xem xét lai co s& thuc tién, co
s0 khoa hoc, co s& phép ly ctia nguyén tac
nay va danh gia hiéu qua cta viéc thuc hién
nguyén tac nay trén thuc t€ mot cach thuc su
khach quan, khoa hoc dé quyét dinh nén gitt
lai hay b6 nguyén tic nay’. Day chinh la
nguyén nhan khién hoat dong x phat doi
voi hoat dong cap tin dung ap dung sai doi
tugng vi pham hanh chinh.

Thuc té, rat nhiéu chti thé c6 tham quyén
xtt phat hanh chinh vi pham nguyén tac giai
trinh ctia cd nhan, t6 chtc vi pham hanh
chinh nhung trong bién ban vi pham khong
ghi y kién ctia cd nhan, t6 chiic vi pham hanh
chinh. D€ bao dam nguyén tac nguoi bi x
phat c6 quyén chiing minh minh khong vi
pham hanh chinh thi cdn mé rong quyén giai
trinh cho nguoi bi xit phat®.

Viéc chti thé c6 tham quyén chi dya trén
y kién chti quan ctia minh dé ban hanh quyét
dinh x phat dé lam phat sinh tinh trang
thiéu khach quan. Thiét nghi, nén mé rong
quyén giai trinh cho cd nhan, t6 chtc vi
pham hanh chinh nhu sau: d6i véi hanh vi vi
pham hanh chinh ma phép luat c6 quy dinh
muic t6i da ctia khung tién phat doi véi hanh
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vi do tir 5 triéu dong trd 1én doi voi ca nhan,
ttr 10 triéu dong tré1én ddi voi to chiic thi ca
nhan, t6 chtic vi pham c6 quyén giai trinh
truc ti€p hoac bang van ban véi nguoi co
thdm quyén xtt phat vi pham hanh chinh.
Quy dinh nay ciing gop phan bao dam tinh
tuong dong voi so tién x phat ma chu tich
fIy ban nhan dan (UBND) cdp xa duoc
quyén dp dung theo diém b khoan 1 Diéu 38
Luat Xit Iy vi pham hanh chinh hién hanh.
Hai la, cac bién phap cuong ché dugc ap
dung dai v6i vi pham hanh chinh trong hoat
dong cap tin dung cta cac t6 chtic tin dung.
(1) V€ hanh vi vi pham gi6i han cdp tin
dung. Thyc tién x phat vi pham quy dinh tai
diém a khoan 6 Diéu 14 Nghi dinh s6
88/2019/ND-CP ngay 14/11/2019 dé cap dén
hanh vi vi pham quy dinh tai cdc khoan 2, 4
Diéu 127, cac khoan 1, 2 va 8 Diéu 128 Luat
Cédc to0 chiic tin dung nam 2024 sé bi phat
tién tir 80 - 120 triéu dong ddi voi mot trong
cac hanh vi vi pham. Khi vi pham céc quy
dinh nay thi c6 thé gay ra nhimg hau qua rat
ndng né nhung muc phat quy dinh tai khoan
6 Diéu 14 Nghi dinh s6 88/2019/ND-CP lai
chua tuong xtimg v6i hau qué ctia hanh vi?,
Khoan 8 Diéu 14 Nghi dinh s6
88/2019/ND-CP quy dinh: “Phat tién tir 250 -
300 triéu dong doi voi hanh vi cdp tin dung
doi voi to chirc, cd nhan quy dinh tai cac
khoan 1, 3, 4, 5 va 6 Diéu 126 Ludt Céc to chtic
tin dung” song thuc t€ van c6 té chtc tin
dung da bat chap quy dinh nay ma c6 nhiing
vi pham va da phai chiu trach nhiém phap ly.
Xét & goc do thuc tién thuc hién phap luat,
mutc phat d6i voi hanh vi cap tin dung doi voi
t0 chtic, ca nhan quy dinh tai cac khoan 1, 3,
4, 5 va 6 biéu 126 Ludt Cdc to chiic tin dung
la chua thoa déng vé muic phat tién®.
Béi vy, can tang mic x phat vi pham
hanh chinh dai véi hanh vi vi pham gi6i han
cdp tin dung. Diéu nay sé lam giam bot cac

vi pham vé cdp tin dung, han ché tinh trang
ca nhan, t6 chtic bat chap viéc bi xit phat dé
dat duoc nhting loi ich to 16m hon.

Nang mtc xtt phat tien doi voi hanh vi vi
pham hanh chinh vé viéc khong dugc cdp tin
dung quy dinh tai khoan 8 Diéu 14 Nghi dinh
s0 88/2019/ND-CP doi voi hanh vi cdp tin
dung cho t0 chtic, cd nhan quy dinh tai cac
khoan 1, 3, 4, 5 va 6 Diéu 126 Ludt Cic to chiic
tin dunglén mtc 500 - 700 triéu dong (thay vi
muc xt phat tir 250 - 300 triéu dong). Viéc nay
sé 1am han ché tinh trang bat chap quy dinh
cua phép luat dé cap tin dung cho nhiing cé
nhan, t6 chtic khdong dugc cdp tin dung; dong
thoi, quy dinh nay gép phan bao dam tinh
tuong xtimg cua tinh chat, mic do nguy hiém
cho xa hoi ctia hanh vi véi s6 tién phat.

Ba 14, hoan thién quy dinh vé thu tuc xt
phat, nhu: quy dinh lai thoi gian chuyén bién
bén vi pham hanh chinh tai khoan 5 Diéu 58
Ludt Xir Iy vi pham hanh chinh nam 2012
(stta doi, b6 sung nam 2020) trong truong
hop khong thudc thdm quyén xit Iy tlr 24 gic
lén 72 gio d€ co quan thuc thi phép luat da
thoi gian hoan thién ho so va chuyén cho
nguoi c6 tham quyén xi phat.

Bon la, giai phap vé phuong dién to
chtrc thuc hién phap luat, trong d6 can cha
trong, gom:

(1) Bao dam trdch nhiém cta nguoi
ding dau co quan c6 tham quyén xit phat
trong hoat dong cap tin dung ctia céc to
chtic tin dung.

(2) Tang cuong tuyén truyén, phd bién
gido duc phdp luat vé cdp tin dung va xt
phat vi pham hanh chinh trong hoat dong
cdp tin dung ctia céc t6 chtic tin dung, nhu:
da dang hoa cédc hinh thtc tuyén truyén,
pho bién gido duc phép luat; bién soan tai
liéu tuyén truyén, phé bién gido duc phap
luat cho nhiing nguoi lam viéc trong céc to
chtic tin dung cting nhu can bg, cong chirc
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c6 thdm quyén xtt phat vi pham hanh chinh
trong hoat dong cdp tin dung cta cac to
chtic tin dung.

(3) Nang cao trinh do, chuyén mon
nghiép vu ctia doi ngt chuyén vién lam viéc
trong cac to chic tin dung va cac can bo,
cong chic c6 thdm quyén xit phat vi pham
hanh chinh trong hoat dong cép tin dung
cta cdc to chiic tin dung.

(4) Tang cuong cong tac thanh tra, gidm
sat, xtt Iy nghiém cédc vi pham, sai pham ctia
céc to chtic tin dung trén dia ban tinh nham
bao dam hoat dong cdp tin dung an toan,
lanh manh, hiéu qua.

(5) Phat huy vai tro ctia Ngan hang Nha
nudc Viét Nam chi nhénh tinh trong viéc han
ché vi pham quy dinh vé cdp tin dung va
nang cao hiéu qua cta hoat dong xi phat
trong linh vuc cdp tin dung. Ngan hang Nha
nudc Viet Nam dong vai tro quan trong trong
viéc on dinh cdc hoat dong ngan hang, trong
do6 c6 hoat dong cap tin dung ctia cac t6 chiic
tin dung.

Dé tang cuong vai tro cua Ngan hang
Nha nudc Viét Nam chi nhanh tinh can thuc
hién dong bo cac ndi dung, nhu: lam tot
cong tac phoi hop véi cac co quan, don vi da
ky két quy ché phoi hop v6i Ngan hang nha
nudc tinh; gidm sat chat ché va ho trg kip
thoi céc té chtic tin dung c6 d4u hiéu yéu
kém on dinh hoat dong nham bao dam an
toan hé thong t6 chiic tin dung trén dia ban
tinh; thuc hién tét cong tac ti€p cong dan,
tiép nhan va xtitly kip thoi don thu kién nghi,
phéan anh va khiéu nai, to cdo; tiép tuc chi
dao, gidm sat céc to chtic tin dung trén dia
ban thuc hién c6 hiéu qua céc giai phap ve
xtt Iy ng xau.

4, Kétluan

C6 thé noi, viéc xt phat hanh chinh doi
voi hoat dong cédp tin dung & Viét Nam thoi
gian qua chua hiéu qua. Van dé nay xudt phat
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tir nhiing bat cap, chua thong nhat ctia quy
dinh phép luat hién hanh va tir nhiing diém
yéu trong thuc tién viéc t6 chiic, thuc hién cac
quy dinh phap luat nay ¢'Viét Nam. Vi vay, dé
c6 thé khac phuc dugc triét dé han ché, vuong
mdc cta hoat dong x phat hanh chinh va
nang cao dugc hiéu qua xtt phat hanh chinh
¢ Viét Nam hién nay, ching ta can tién hanh
dong bd & ca hai phuong dién: co s& phép ly
va t6 chuec thuc hién phép luatJ
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