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GIA TRI PHAP LY CUA CHUNG THU (ONG CHUNG
CONG HOA PHAP VE XU'LV TAI SAN BAO DAM
VA GOI MO CHO VIET NAM

NGUYEN TAN MAM"

Trong giao dich dén su, phép ludt ctia nhiéu qudc gia, nhu: Hoa Ky, Anh, Phdp, Nhat Bén...

Iubn dé cao su tu nguyén théa thudn vé quyén xit Iy ti san thé chdp. Don ct, véi ché dinh

chimg thu cong chimg Phdp cho phép chii ng ndm tron quyén chii djng thu gitt, xiz Iy ngay
tai san va han ché dén miic thdp nhat hao toén vé thoi gian va chi phi so véi kién tung. Trong
khi d6, lugt thuc dinh Viét Nam cho phép chii ng c6 bdo ddm dugc quyén xem xét, kiém tra,

Iap bién ban veé tai sdn... va khdi kién v6i nhiéu tén kém va riii ro phat sinh. Thyec tién dang
rét cin mot ché dinh phép ly méi dé quyén tu bdo vé quyén dan su ctia chii ng theo luit dinh

duroc thuc thi véi hiéu qua cao nhét.

Tirkhéa: Chiing thur cong chiing; tai san bao dam; quyén ctia bén nhan bao dam; gia tri phap

Iy; xurly tai san bao dam.

In civil transactions, the legal frameworks of countries such as the United States, the United
Kingdom France, and Japan often emphasize the principle of voluntary agreement regarding
the rights to manage and dispose of collateral assets. For instance, under France's system of
notarized deeds, creditors are granted significant autonomy to seize and dispose of collateral
assets directly. This mechanism minimizes the time and costs associated with traditional
litigation processes. In contrast, Vietnam's statutory law requires creditors to undertake
procedures like inspections, preparing asset-related reports, and initiating court proceedings,

which can result in significant delays, expenses, and risks. Given these inefficiencies, Vietnam

urgently needs to introduce a new legal framework that aligns with international best
practices. Such a framework would empower creditors to exercise their civil rights by the law
more effectively while safeguarding the interests of all parties involved.
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1. Ditvin dé thong nhat Hoa Ky cho phép chii ng ndm git
Luat Vé bién phap bdo dim ngan hang  quyénloibéo dam khi vong va tu thu hoi tai
Vuong quéc Anh ghi nhan sy théa thuan vé  san. Phép luat An D¢ thuc thi phuong phéap
bién phap bao dam, 1am co sdvimg chdccho ~ “Nguoi cho vay khong ché tai san” khi no
chti ng dugc quyén xt Iy ngay tai san ma
khong can khoi kién. Bo luat Thuong mai  * NCS cua Triwong Pai hoc Tra Vinh
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khong duge thanh toan va nguoi méic ng bi
tuyén bo phd san. Phép luat Nhat Ban cling
thuc thi bién phap “Chuyén nhuong quyén
s& hitu dé bao dam” cho bén nhan bao dam
duoc ndm gitt quyén s6 hitu tai san ngay tir
ban dau dé xit Iy va thu héi no.

bdc biét, ching thu cong ching Phap
(viét tat 1a ching thu), van dung nguyén ly
vat quyén', cho phép chi ng chu dong thuc
hién thu gi va xtt ly tai san trén co so tu
nguyén thoéa thuan ctia cac bén ve mot
phuong thiic xt Iy ng da duoc cong ching
vién xac thuc v6i gia tri phap ly cao nhat vé
chung ctt va c6 hi¢u luc thi hanh ngay ma
khong trai qua xét xtt ctia toa an.

T Diéu 1369 Bo luat Dan si Phap nam
1804, ching thu cho phép chu ng duoc
quyeén theo dudi tai san thé chap sau thoa
thuan, boi noé co day du gid tri phap Iy (ching
ctrva hiéu luc thi hanh ngay) nhula mot ban
an cua toa an va co tinh nang chu dong
phong ngtra nhiing tranh chap c6 thé phat
sinh. Céc ché dinh phép ly nay da gép phan
nang cao vi thé quyen tuxit Iy tai san ctia cht
no voi hiéu qua cao nhat.

Phép luat Viét Nam c6 su twong dong
nhdt dinh, cting dé cao gia tri phap ly ctia su
tenguyén thda thudn cua hai bén; tuy nhién,
néu co tranh chdp thi chti ng khong dugce tu
minh xttly tai san ma phai khoi kién dén toa
an dé dugc giai quyét, gay nhiéu hao tén cho
x4 hoi. Theo luat thuc dinh Viét Nam, van
ban cong chiing (viét tat la van ban) dugc xac
1ap c6 gid tri thi hanh dai voi cac bén va co
tac dung phong ngtra nhung khi xay ra tranh
chap, cht ng phai khoi kién dén toa an néu
nhu viéc thuong lugng khong hiéu qua.
Chinh vi vay, Luat Cong chingnam 2018 da
duogc Quaoc hoi (khda XV) xem xét, 14y y kién
stra doi toan dién dé nang cao chat luong va
tinh bén viing cta hoat dong cong ching,
nhat 1a vé gia tri phap ly ctia cong ching.

Thuc tién cho thdy, hoat dong cong
ching c6 vai tro rdt quan trong trong doi

song dan sy; dac biét, khi Viét Nam budc vao
thoi ky d6i méi, hoi nhap quoc té va trong
diéu kién nhan thic phap luat ctia nguoi dan
van con nhiéu han ché. Chinh vi thé, gia tri
phép Iy ctia chting thu cong chting Phap can
duoc nghién ctru, dinh huong kién nghi hoan
thién & Viét Nam nhw la mot phuong thic t6i
uu, gop phan giai quyét ng xdu mot cach
hiéu qua nhat va nang cao hiéu luc cta
quyén tibdo vé quyén dan su theo tinh than
cua Bo Iuat Dan suynam 2015.

2. bic trung chung vé chiimg thu cong
chimg ctia Cong hoa Phap

Chutng thu cong ching 1a mot cong cu
phédp ly ctia Nha nuéc, c6 chiic nang bao
dam an toan phdp ly cho giao dich. Van ban
nay phai c6 hai tiéu chi co ban 1a tinh hiéu
qua va an toan; tinh hiéu qua dugc quyét
dinh béi ddc trung va pham vi &p dung.

Vé tinh dac trung gan lién véi dieu kién
va hé qua cta viéc ky van ban cong ching,
khi d6 van ban phai hoi tu du 3 diéu kién?:
cac bén duong su phai c6 mét, cong chiing
vién chiing kién va xac thuc vao van ban. Vé
hé qud, van ban nay sé phat sinh 3 diac quyén
coban: (1) Pugc bao dam chic chdn vé ngay
thang, khong thé bi phti nhan trtt phi bi
khiéu kién do nghi ngo su gia mao gidy to; (2)
Duoc xac dinh vé gia tri chiing ct cho dén
khi bi phan bac tinh an toan phép ly; (3) Co
hiéu luc thi hanh khi dugc tong dat cho
duong su. Ba dac quyén nay lam cho van ban
cong chiing tré thanh nguon ching ci rat
quan trong trong doi song phap ly.

Vé pham vi d4p dung, van ban dugc ap
dung rong rai va gin lién véi nhu cau nang
cao tinh an toan phép ly cta céc giao dich.
Dai voi cd nhan, tinh an toan nay dugc bao
dam trén 3 phuong dién: tudn thii phdp luat;
bao dam su cong bang va co y nghia phong
nguta tranh chap.

Tw khéi niém va ban chét phép ly riéng
c0, chiing thu Phap da ndi bat trén nén tang
Iy thuyét vat quyén®, cho phép chi ng duoc
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tw thu gitt dé xit ly tai san theo su tw nguyén
thda thuan gitta cac bén ma khong can dén
phén quyét cta toa an; dong thoi, phong
nglra nhiing tré ngai, tranh chap. Gid tri
phép Iy nay rdt can duogc nghién ctu, van
dung vao Viét Nam trong bdi canh kho khan
veé xt Iy ng bdo dam nhu hién nay.

Ngoai ra, van dé rat dang dugc quan tam
do6 1a su vo tu cia cong ching vién doi voi
quyen, lgi ich ctia cac bén hoan toan doc lap
v6i van ban do minh xac thyc. Sy doc lap nay
dugc nhan dién qua 3 ndi dung: (1) Cong tac
ki€ém tra rdt chit ché ctia Bo Tu phap; (2)
Trach nhiém ctia cong chiing vién; (3) Siéu
bao hiém nghé nghiép doi voi khach hang.
Chinh vi vay, chtiing thu ctia Phédp da hoi tu
day dt nhting cau thanh ctia van ban c6 gia
tri phap ly co ban, nhu: dac diém phap ly;
diéu kién bdt buoc; cach thiic thi hanh,
nguyeén tdc thuc hién va cé gia tri nhuban an.

Vé dic diém phap ly, chiing thu thé hién
ro: thoi gian xdc 1ap; noi dung, cac diéu
khoan da théng nhat, quyén va nghia vu ctia
cac bén; bang chiing cao nhit vé ching ct
b6i van ban dugc xac thuc va to chic thi
hanh ngay béi cong chimg vién va doi voi
khoan ng c6 bao dam ma khong duogc thanh
todn sé cho phép bén nhan bao dam dugc
quyén theo duéi, quan ly dé bao dam tai san
khong vuot ra ngoai tam kiém soat; chu ng
c6 thé thu git tai san khén cdp tam thoi ma
khong cho dén quyét dinh cua toa an va
duoc hudng quyén wu tién lén trén hét.

Ve diéu kién bat budc, phat sinh quyén
thu git, xtt ly tai san ctia chti no khi bén bao
dam vi pham nghia vu.

Vé cach thtc thi hanh, ching thu cho
phép chii ng c6 thé thuc hién nhiéu phuong
thiec thu hoi, xtt Iy tai san.

Vé nguyén tac, phai bao dam an ninh trat
tuva loiich ctia cac bén.

Ve gia tri phép ly, dugc coi nhu mot ban
an cua toa an, khong c6 khéang céo.
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3. Gi4 tri chtmg c( va kha ndng thi hanh
cda chimg thu

bay la hai thanh t6 coban ludn gén chat
va song song ton tai trong cung mot ch thé.
Dé xac thuc nhiing ndi dung da thoa thuan,
cac bén tham gia phai thuc hién day da
hanh vi ky vao van ban truéc sy ching kién
ctia cong chiing vién, dugc dong dau va
chung thu c6 hiéu luc thi hanh ngay (ngoai
trit c6 thoa thuan khéc hodc bi toa an tuyén
b6 vo hiéu). Qua do, cong chiing vién da xac
thuc su thoa thuan ctia hai bén vé phuong
thitc xtt ly tai san khi ng khong duoc thanh
toan voi mot tam thé hoan toan vo tu valam
tron nghia vu twvan. Vi thé, cong chtiing vién
duoc danh gid l[a mot thiét ché ctia hoa binh
trong xa hoi va 1a mot yéu t6 chinh cta doi
song phap ly, gép phan on dinh trat tu xa
hoi. Ching thu cting thé hién r6 nét ban
chat phap ly vuot troi ve tinh chti dong ngan
chdn va phong ngtra nhting tranh chép cé
thé phat sinh.

Duoi goc nhin khac, chiing thu duoc ghi
nhén la sy “dong héa” voi phdn quyét cta
toa an, boi né duge xdc lap trudc cong chiing
vién va chi tuan thu quy dinh ctia phap luat;
1a co's@ phép ly viing chac ghi nhéan, xac thuc
su ty nguyén thoa thuan cac bén tham gia
giao dich.

Nhu vay, ching thu 1a mot dac quyéen
chti quyén ma Nha nudc giao cho cong
ching vién dudi su gidm sat chdt ché cta
phép luat. Dac quyén nay chinh la “quyén
luc va nghia vu thuc thi cong ly khong gay
tranh cai. Cong ly tu nguyén ma cdc cd nhan
tuan theo mot cach phong ngtra”. Chimg
thu c6 gia tri phéap ly, cho phép chu ng
nhanh chong tiép can tai san dé thuc thi cac
quyen, nhu: kiém sodt, khai théc gia tri kinh
té, chong lai cdc hanh vi xam hai... va dugc
chu dong, tu thu git (hodc tich thu phong
nglra) va xiz Iy tai san dé thu hoi no thay cho
bién phédp khoi kién. Ro rang, ching thu da
cho chi ngnhtimg uwu diém phép ly vuot troi.
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4, Tinh tuong déng va khéc biét vé xit Iy
tai san ctia Phdp va Viét Nam

Nhiing nét tuong dong co bdn: (1) Chting
thu cho phép chi ng duge quyén tu thu hoi
tai san theo luat dinh ma “Khong gay anh
huong dén nguoi khac™, tuong dong voi
phap luat Viét Nam vé thu git tai san va bao
dam an ninh trat tu. (2) Kha ndng thuc thi cia
ching thu 1a gia tri phap ly khong ban cai,
khong khang cdo, diéu nay da mang lai tinh
hiéu qua cao va han ché€ dén mtc thap nhat
chi phi, d4p tng duoc su mong doi cta chu
no tai Viet Nam®. (3) Chumg thu dé cao tinh
chu dong phong ngtra tranh chép sau thoa
thuan nhu van ban cong chiing tai Viét Nam.

Ve su khédc biét: (1) Phap luét Viét Nam
chua c6 ché dinh ching thu c6 gid tri chiing
ctrva c6 hiéu luc thi hanh nhu phap luat Phap.
(2) Chti ng dugc quyén tién hanh “tich thu
phong ngtra” dé bao dam quyén loi cia minh
bai Viét Nam chi c6 toa an méi co quyén xttly,
ké bién khédn cap tam thoi khi thu Iy don kién.
(3) Co su khéc biét gitta cong ching vién
(Phap) va tham phén (Viét Nam), trong khi
cong chiing vién da “cht dong” ngan nglra
nhting tranh chdp khi xac thuc thi thdm phan
lai gidi quyét nhig tranh chdp phat sinh sau
théa thuan. Tinh “chtd dong” nay rat dugc
nghién cttu dé tré thanh mgt nguyén tic trong
Luat Cong ching cua Viét Nam.

5. Quy dinh vé vj trf ctia cong chimg vién
trong phép luat cta Viét Nam va ctia Cong
hoa Phap

Phép luat Viégt Nam quy dinh, cong
ching la viéc chimg nhan tinh xéc thuc, hop
phép ctia hop dong, giao dich dan su khac
bang van ban, bao dam tinh chinh xéc, hop
phap ... do cong chimg vién thuc hién. Cong
ching vién luon dong vai tro 1a nhan chiing
dau tién, ching kién va ghi nhan su tu
nguyén thoa thuan cting nhu nghia vu cta
cac bén theo luat dinh. Nhing tranh chédp
phét sinh sau d6 duogc giai quyét bang thoa

thuan hodc khoi kién dén toa an, tuy nhién
hiéu qua thuong khong dugc nhu mong
muon. Ro rang, van ban cong chimg chua da
gié tri phdp ly dé budc cac bén phai tuan tha
va quyeén lgi clia chd no van phai 1é thuoc
vao phan quyét ctia toa an.

Tw su bat cap nay, du thao stta doi Ludt
Cong chiing nam 2018 dugc Quoc hoi dinh
huéng phai nang cao chat lugng, trinh do
chuyén mon, phdm chat dao dutc va vi tri
trung tam cua cong ching vién; bao dam
rang cong chumg vién phai c6 trinh do phap
luat chuyén sau, giau kinh nghiém, thuc hién
va hoan thanh t6t nhiém vy, quyén han vala
mot “thdm phan phong ngira”.

Trong B¢ Iuat Dan su Phdp, cong ching
vién dugc nhan danh Nha nudc dé thuc thi 2
chtic nang: (1) Thuc hién vai tro cua trong
tai, lam trung gian hoa giai va c6 gdng thong
nhat quan diém ctia cac bén, gitip cho dai da
s0 nguoi dan dugc cung cap dich vu phap ly.
(2) Thay mat Nha nudc thuc hién chtic nang
dich vu cong, cong chiing vién dugc st dung
con ddu dé cung cdp cac dich vu cong thudc
linh vic tu phép, tu cht vé kinh phi hoat
dong va ganh chiu trach nhiém ca nhan.

Nho mot phan quyén luc cong dugc Gy
quyeén, van ban dugc cong chiing vién Phap
xac thuc c6 du gid tri chimg ctt va hiéu lyc thi
hanh ngay néu ng khong duoc thanh toan
ma khong can dén mot quyét dinh cta toa
an nhu phap luat Viet Nam. Hiéu luc phép ly
nay da mang lai nhiéu lgi thé vugt troi cho
chti ngvé tinh chit dong va han ché dén miic
thap nhat moi chi phi cho cac bén.

Trong khi do, cong chiing vién la vién
chttc nha nudc duge phép luat Viét Nam giao
nhiém vu xac thuc cac loai van ban va hop
dong. Van ban dugc cong ching c6 dac tinh
vé cht dong phong ngtra tranh chdp nhung
mang tinh chung chung va c6 hiéu qua mo
nhat’. Cho nén, Nha nudc can iy quyén cho
cong chiing vién nhu ¢ Phdp dé giam bot
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ganh nang cho toa dn va gop phan nang cao
hiéu luc bao vé quyén dan su theo B¢ luat
Dan sunam 20158,

6. Kétluan va goi mé cho phép luét Viét Nam

Chiing thula mot cong cu twdo, bao dam
hiéu qua va an toan phap ly, tuan tha cac quy
dinh cua phap luat, r6 rang, minh bach va c6
chtic nang béo vé quyén tu do, loi ich kinh té&
cta céc cht thé. Van ban nay biéu thi cho su
cong bang khong thé thiéu duoc gitta vai tro
kiém tra, gidm sat ctia Nha nuoc voi nhu cau
dau tu, kinh doanh cta cac chu thé. Noi cach
khac, chtmg thu chinh 1a “mot cong cu phéap
ly hién dai ctia Nha nudc phap quyén hién
dai, 1a cong cu phap Iy ctia thé ky XX1"°.

T quy dinh vé chtng thu ctia Phédp cho
thdy gia tri phap ly va la ché dinh c6 tinh chat
kh4 hoan thién rat can duoc Viét Nam van
dung vao moi truong phép ly dé hinh thanh
mot ché tai xt Iy ng xdu voi hiéu qua cao
nhdt, dap tng sw mong doi cdp thiét nhat
ctia toan xa hoi.

Goi mé cho luat phap Viét Nam ve tao ra
moi truong phép ly pht hop dé quyén cta
cht ng luén dugce ton trong voi hiéu qua cao
nhat. Theo do, can cai cach Ludt Cong chiing
ma trong tam la cdc quy dinh dat gié tri phap
ly hiéu luc, hiéu qua nhu ching thu cua
Phap. Nha nudc can ty quyén cho cong
chiing vién dé ho c6 co sé phép Iy vilng chac
khi xdc thuc van ban trén co s& tu nguyén
théa thuan ctia cac bén tham gia vé mot
phuong thitc xt Iy tai san bao dam, dé tir do
van ban dugc xac thuc (goi la Cong ching
thu) c6 dua gié tri ching ct va hiéu lyc thi
hanh ngay dé quyén ctia chti ng luén dugc
xa hoi ton trong; moi hanh vi gay phuong hai
déu la vi pham phép luat va sé bi xtt ly
nghiém khac.

V6i cong chimg thu (mot cong cu tu do,
day dua tinh hiéu qua va an toan phép ly)
duoc ky vong 1a mot phuong thirc hitu hiéu
nhat gitip cht ng dugc chit dong hon “quyén
tubdo vé quyén dan su” khi thuc thi viéc thu
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gitt va xit Iy tai san, gop phan kéo giam rti ro
trong giao dich dan sy va tir do, xa hoi sé
hinh thanh moét tam thé “khong muén,
khong ddm va khong thé” vi pham nghia vu
theo luat dinh(J
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