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PHAP LUAT VE XU LY THAM NHUNG O VIET NAM

NGUYEN LE THU"

Tham nhiing 1a vdn nan ma cdc qudc gia luén phai déi mdt, trong do c6 Viét Nam. Tham
nhiing Ia “mdt tréi cia quyén Iuc nha nuée” va c6 nguy co xdy ra néu quyén luc dé khong
dugc kiém sodt mét cdch chdt ché. Trong né Iyc dé phong, chéng tham nhiing, rat nhiéu
qudc gia d4 ban hanh dao ludt chuyén biét vé chéng tham nhiing. O Viét Nam, bén canh Bo
luit Hinh su quy dinh céc t6i pham tham nhiing va cdc khung hinh phat thi Luit Phong,
chdéng tham nhiting dugc coi nhu dao ludt khung, gép phdn tao ra m¢t hé théng phdp luit
dong bo, tré thanh cong cu phdp Iy quan trong dé d4du tranh phong, chéng tham nhting. Bai
viét tip trung phan tich phap ludt Viét Nam vé phong, chdng tham nhiing, dua ra mgt s6
kién nghi nhdm tiép tuc hoan thién hé thong phép Iuit vé phong, chdng tham nhiing néi
chung va phdp ludt vé xit ly tham nhiing néi riéng.

Tirkhéa: Phdp luat Viét Nam; phong, chong tham nhting; Luat Phong, chong tham nhiting;
xuly.

Corruption is a persistent challenge faced by nations worldwide, including Vietnam. It is
often described as the "dark side of State power, " arising when such power is not rigorously
controlled. To combat corruption, many countries have enacted specialized anti-corruption
laws. In Vietnam, alongside the Penal Code, which specifies corruption-related offenses and
their penalties, the Anti-Corruption Law serves as a comprehensive legal framework,
contributing to a cohesive legal system and providing a critical tool for the fight against
corruption. This article analyzes Vietnam's anti-corruption legal framework and offers
recommendations to enhance further laws on anti-corruption in general and laws on
addressing corruption in particular.
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1. Datvdn dé

Thoi gian qua, nhiéu van ban ctia Dang,
Nha nudc vé xay dung, chinh don bang va hé
thong chinh tri, quan ly kinh t€ - xa hdi,
phong, chong tham nhiing, tiéu cuc duogc
ban hanh, t6 chiic thuc hién nghiém tc,
nhu: Quy dinh s6 131-QD/TW ngay
27/10/2023 ctia Bo Chinh tri vé kiém soéat
quyen luc, phong, chong tham nhting tiéu
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cuc trong cong tdc kiém tra, gidm sat, thi
hanh ky luat dang va trong hoat dong thanh
tra, kiém toan; Quy dinh s6 132-QD/TW ngay
27/10/2023 ve kiém soét quyén luc, phong,
chong tham nhiing, tiéu cuc trong hoat dong
diéu tra, truy t0, xét xt, thi hanh an.

Chinh phu da tap trung chi dao thuc hién

* TS, Hoc vién Hanh chinh Quéc gia
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dong bo nhiéu nhiém vy, giai phdp nham
ngdan chan, xt ly nghiém hanh vi tham
nhting, nhu: hoan thién céc quy dinh xay
dung nén cong vu minh bach, liém chinh,
phuc vy; tdng cuong chi dao, tao su chuyén
bién manh mé, hiéu qua hon nita trong cong
tac phong, chong tham nhiing, tiéu cuc ¢ dia
phuong, co so; tiép tuc thuc hién nhiém vu
phong, chdng tham nhting, tiéu cuc trong
ndi bd cac co quan c6 chiic nang phong,
chong tham nhiing, tiéu cuc, khong dé can
b0, cong chirc c6 hanh vi tham nhting, tiéu
cuc lam cong tac nay; tap trung xi ly nghiém
khdc, ngdn chan cé hiéu qua tinh trang
“tham nhting vat”, nhting nhiéu, gay phién
ha cho nguoi dan va doanh nghiép.

2. Khéi niém va muc dich cta xt ly
tham nhiing

Khoan 1 Diéu 3 Luat Phong, chong tham
nhiing nam 2018 néu r6: “Tham nhing la
hanh vi cia nguoi c6 chiic vy, quyén han da
loi dung chtic vy, quyén han do vi vu loi”.
Mot trong nhiing nghia vu ctia cong chiic la
khong dugc tham nhiing va véi cong chtc la
nguoi ding dau néu tai khoan 3 Diéu 10 Luat
Cdn bo, cong chitcnam 2008 thi phai to chiic
thuc hién cac bién phap phong, chong tham
nhing va chiu trach nhiém néu xay ra tham
nhiing trong co quan, t6 chiic, don vi.

Khoan 1 Diéu 92 Ludt Phong, chong
tham nhtingnam 2018 néu 1o viéc xt ly tham
nhing nhu sau: “Nguoi c6 hanh vi tham
nhiing gitt bat ky chtic vy, vi tri cong tdc nao
déu phai bi xtt Iy nghiém minh theo quy dinh
cta phép luat, ké ca nguoi da nghi huu, thoi
viéc, chuyén cong tac”.

Do vay, xtt Iy tham nhting 1a cdc bién
phép ché tai ciia Nha nu6c danh cho nhiing
nguoi ¢ hanh vi vi pham phép luat vé
phong, chong tham nhiing. Ngoai ra, xtt ly
tham nhiing con bao gom ca xtt ly doi voi tai
san c6 nguon goc tir tham nhiing.

Muc dich cuia viéc ap dung cac bién phap
xtt Iy tham nhiing trudc hét nham “trung

phat” doi v6i nhiing doi tugng cé hanh vi vi
pham phap luat vé phong, chong tham
nhing, trén co s& bao dam viéc 4p dung ché
tai pht hop v6i tinh chat va mitc do cia hanh
vivi pham. Phép luat da du tru mot hé thong
céc bién phép xttly tham nhiing c6 thé noila
tuwong doi day du va nghiém khdc danh cho
nhing doi tugng vi pham phép luat. Bén
canh muc dich nay, thuc tién ap dung ché tai
doi voi nhiing nguoi c6 hanh vi vi pham
phép luat ndi chung va nhimg nguoi c6 hanh
vi tham nhiing luon tao ra sy ran de can thiét
va httu hiéu doi voi cdc chu thé khac trong xa
hoi, dac biét nhém chi thé c6 nguy co tham
nhiing cao, thong qua viéc tdc dong vao y
thtic va gidn ti€p dinh huéng hanh vi ctia ho
theo huong tranh thyc hién nhimg hanh vi
bi coi la tham nhiing.

Vi vay, bén canh muc dich “trtng phat”,
viéc 4p dung cédc bién phdp xtt ly tham
nhiing con nham huwéng t6i muc dich “ran
de”, “phong ngtra” tham nhiing. Phap luat
cang nghiém minh, thuc hién phép luét cang
nghiém khac xa hoi sé cang o6n dinh. Bén
canh do, viéc xi ly doi voi tai san tham
nhiing sé gép phan khac phuc hau qua cta
tham nhiing, bao vé cho quyén va lgi ich hop
phép ctia Nha nudc, ctia t6 chiic va ca nhan.

3. D6i tugng va nguyén tic xir ly doi
tugng c6 hanh vi tham nhiing

a. Vé doi tuong xit Iy tham nhiing

Theo quy dinh tai Chuong IX Luat Phong,
chong tham nhiing nam 2018 vé xtt ly tham
nhting va cac hanh vi khac vi pham phap luat
vé phong, chéng tham nhiing, d6i tugng xtt
ly tham nhiing c6 thé chia thanh hai nhém
nhu sau:

Nhiing nguoi da thuc hién hanh vi tham
nhiing va nhimg nguoi c6 hanh vi khac vi
pham phép luat vé phong, chong tham nhing.

Cu thé, khoan 1 Diéu 94 Luat Phong,
chong tham nhiing quy dinh:

1. Hanh vi khédc vi pham phap luat vé
phong, chong tham nhiing la nhiing hanh vi
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khong thudc treong hop quy dinh tai Diéu 2
cta Ludt nay bao gom:

a) Vi pham quy dinh vé cong khai, minh
bach trong hoat dong ctia co quan, té chic,
don vi;

b) Vi pham quy dinh vé dinh mitic, tiéu
chuan, ché do;

¢) Vi pham quy dinh vé quy tdc ting xt;

d) Vi pham quy dinh vé xung dot lgi ich;

d) Vi pham quy dinh vé chuyén dai vi tri
cong tac ctia nguoi co chiic vy, quyén han;

e) Vi pham quy dinh vé nghia vu bao cdo
vé hanh vi tham nhiing va xt Iy bao céo vé
hanh vi tham nhiing;

g) Vi pham quy dinh vé nghia vu trung
thuc trong ké khai tai san, thu nhap, giai trinh
nguon goc cua tai san, thu nhap tang thém;

h) Vi pham quy dinh vé thoi han ké khai
tai san, thu nhap hodc vi pham quy dinh
khac vé kiém soat tai san, thu nhap.

biéu 95 quy dinh vé x Iy hanh vi khac vi
pham phap luat vé phong, chong tham
nhting trong doanh nghiép, to chtc khu vuc
ngoai nha nuéc, cu thé nhu sau:

Doanh nghiép, t6 chtc khu vuc ngoai
nha nudc la cong ty dai ching, to chtc tin
dung va t6 chtic xa hoi do Thu twéng Chinh
pht, Bo truéng Bo Noi vu hodc Chu tich ij
ban nhéan déan cdp tinh quyét dinh thanh lap
hoac phé duyét diéu 1é c6 huy dong cac
khoan dong gop ctia Nhan dan dé hoat dong
tlt thién vi pham quy dinh tai Diéu 80 ctia
Luat nay thi tuy theo tinh chét, mic do vi
pham ma bi xit ly nhu sau:

(1) Doanh nghiép, t6 chtic bi xt phat vi
pham hanh chinh theo quy dinh ctia phap luat.

(2) Nguoi gitt chiic danh, chiic vu quan ly
trong doanh nghiép, té chiic bi xtt ly theo
diéu 1é, quy ché, quy dinh ctia doanh nghiép,
t0 chtic do.

Truong hop doanh nghiép, t6 chic
khong thuc hién cac bién phap x ly doi voi
nguoi gitt chitc danh, chttc vu quan ly thi bi
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co quan c6 thdm quyén thanh tra cong bo
cong khai vé tén, dia chi va hanh vi vi pham
theo quy dinh ctia phép luat.

b. Nguyén tidc xit Iy hanh vi tham nhting

Nguyén tic xttly tham nhiing la tw tuong,
quan diém chi dao xuyén sudt trong qua
trinh cdc co quan nha nuéc c6 thdm quyén
tién hanh cac bién phép xtt Iy tham nhdng.
Céc nguyén tac xit Iy tham nhiing thé hién
trong phédp luat ve phong, chong tham
nhing chinh 1a sy thé ché h6a nhiing chu
truong, quan diém ctia Dang vé cong tac xt
ly tham nhiing hién nay. Nhiing cha truong
16n ctia Pang nhu phong, chong tham nhiing
“khong c6 vung cdm, khong c6 ngoai 1¢”,
khong c6 “ha canh an toan” hay chu truong
tang cuong hiéu qua cong tac thu hoi tai san
tham nhting..., déu da dugc thé hién day du
trong cac nguyén tdc xtt Iy tham nhting ctia
phap luat cling nhu thuc tién phong, chong
tham nhting ¢ Viét Nam nhing nam gan day.

Mot 13, nguoi c6 hanh vi tham nhiing gitt
bat ky chiic vy, vi tri cong tac nao déu phai
bi xt Iy nghiém minh theo quy dinh cta
phép luat, ké ca nguoi da nghi huy, thoi viéc,
chuyén cong tac (khoan 1 Dieéu 92 Luat
Phong, chong tham nhiing ndm 2018).

Hai la, truomg hop nguoi c6 hanh vi tham
nhting bi xtt Iy ky luat la nguoi dimg dau hoac
cdp pho ctia nguoi ding dau co quan, té
chtic, don vi thi bi xem xét tang hinh thic ky
luat (khoan 3 Diéu 92 Ludt Phong, chong
tham nhiing nam 2018).

Ba la, nguoi c6 hanh vi tham nhiing da
cht dong khai bao trudc khi bi phat giac,
tich cuc hop tac voi co quan c6 tham quyen,
gop phan han ché thiét hai, tu gidc nop lai
tai san tham nhiing, khac phuc hau qua cta
hanh vi tham nhing thi dugc xem xét giam
hinh thtc ky luét, giam nhe trdch nhiém
hinh sy, mién hinh phat hodc mién trach
nhiém hinh sy theo quy dinh cta phap luat
(khoan 4 Diéu 92 Ludt Phong, chong tham
nhingnam 2018).
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Bon Ia, nguoi bi két an vé tdi pham tham
nhing la cdn b, cong chic, vién chirc ma
ban &n, quyét dinh ctia Toa an da c6 hiéu luc
phép luat thi duong nhién bi bugc thoi viéc;
doi voi dai biéu Qudc hoi, dai biéu Hoi dong
nhan dan thi duong nhién mat quyén dai
biéu Qudc hoi, dai biéu Hoi dong nhan dan
(khoan 5 Diéu 92 Ludt Phong, chong tham
nhingnam 2018).

Ngoai ra, doi voi xi ly tai san tham
nhiing, Diéu 93 Ludt Phong, chéng tham
nhiing quy dinh nguyén tdc nhu sau:

(1) Tai san tham nhting phai dugc thu
hoi, tra lai cho chu sé& hitu, nguoi quan ly
hop phéap hoac tich thu theo quy dinh ctia
phép luat.

(2) Thiét hai do hanh vi tham nhiing gay
ra phai dugc khdc phuc; nguoi c6 hanh vi
tham nhiing gay thiét hai phai boi thuong
theo quy dinh ctia phép luat.

Nhiing nguyén tac xit Iy tham nhiing néu
trén déu thé hién tinh nghiém khic ciia Nha
nudc trong xtt ly tham nhiing, tuy nhién, van
c6 nhitng nguyén tdc thé hién tinh khoan
hong, tinh linh hoat ctia Nha nudc khi xtt ly
tham nhting, tao diéu kién cho nhiing nguoi
da sai pham dugc chti dong khai bao, khac
phuc hau qua, nop lai tai san da huong loi
khong chinh ddng cho tham nhiing thi duoc
coi nhu la nhiing tinh tiét dé xem xét giam
nhe trach nhiém. Viéc ap dung nguyén tic
nay trong thuc tién phong, chong tham
nhiing & Viét Nam thoi gian qua da cho thdy
hiéu qua dang ghi nhan trong cong tac thu
hoi tai san tham nhting, khi phap luat c6
nhimg quy dinh nham khuyén khich su tu
gidc, tu nguyén nop lai tai san, khac phuc
hau qua da gay ra ctia nhiing nguoi da co
hanh vi tham nhting.

Ddc biét, voi quy dinh tai diém c khoan 3
Diéu 40 B¢ luat Hinh sunam 2015 (stta doi,
b6 sung nam 2017) vé khong thi hanh t
hinh doi v6i nhiing “Nguoi bi két én tt hinh
veé toi tham 0 tai san, toi nhan hoi 10 ma sau

khi bi két an da cha dong nop lai it nhat ba
phan tu tai san tham 6, nhan héi 16 va hop
tac tich cuc voi co quan chiic nang trong viéc
phat hién, diéu tra, xt Iy tdi pham hodc lap
cong lon” da c6 hiéu lyc duoc ap dung kha
phd bién trong thuc tién giai quyét cac vu an
hinh sy vé tham nhiing & nudc ta.

Vé cac bién phép ché tai xt ly tham
nhiing thi tai khoan 2 Diéu 92 Ludt Phong,
chong tham nhiingnam 2018 quy dinh ve xtt
ly doi voi toi tham nhiing nhu sau:

“Nguoi c6 hanh vi tham nhing quy dinh
tai Diéu 2 ctia Ludt nay thi tity theo tinh chat,
vi pham hanh chinh hodc bi truy ctru trach
nhiém hinh sy theo quy dinh ctia phap luat”.

Nhu vay, tuy vao mtc do nghiém trong,
nguy hiém cho xa hoi cta hanh vi tham
nhiing, nguoi c6 hanh vi tham nhing c6 thé
bi xtt ly ky luat va xt phat vi pham hanh
chinh hodc bi xtt ly hinh su.

Theo quy dinh cua Nghi dinh so
112/2020/ND-CP ngay 18/9/2020 ctia Chinh
pht néu cong chtic c6 hanh vi tham nhiing
chua & miic do téi pham thi dua vao tinh
chat, mtc do cta hanh vi vi pham ma bi ky
luat la: khién trach, canh cdo, giang chc,
cach chtic, budc thoi viec. Nhu vay, tuy vao
tinh chdt cta timg hanh vi cuing v6i muc do
vi pham (it nghiém trong, nghiém trong, rat
nghiém trong hay ddc biét nghiém trong) dé
c6 thé ap dung hinh thic ky luat phu hop
nhat cong chitc tham nhiing.

Ve truy cttu trach nhiém hinh sy nguoi
tham nhiing, néu hanh vi tham nhing &
muc do cau thanh t6i pham, nguoi tham
nhiing sé bi 4p dung cac quy dinh ctia B¢
luat Hinh sy dé truy cttu trach nhiém hinh
su. Hién nay, B¢ Iuat Hinh syndam 2015 (stta
d6i, b sung nam 2017) quy dinh vé nhom
toi pham tham nhing, bao gom 7 t6i danh
duogc quy dinh tir Diéu 354 - 360. V€ hinh
phat 4p dung déi v6i nhom toi pham tham
nhiing, bao gom céc hinh phat chinh va cac
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hinh phat b6 sung. Cac hinh phat chinh
danh cho nhém toi pham nay thé hién quan
diém rat nghiém khac ctia Nha nuoc, c6 thé
la nhiig bién phap nham han ché ty do cta
nguoi pham t6i, nhu: tu c6 thoi han, tu
chung than, tham chi cao nhat c6 thé la ti
hinh (d6i véi toi tham 6 tai san va toi nhan
h6i16). Ngoai ra, nguoi pham toi c6 thé bi ap
dung cdc hinh phat b6 sung, nhu: cdm dam
nhiém chtc vy, phat tién, tich thu toan bg
hodc mot phan tai san.

4. M0t s0 kién nghi

Mot 14, néu cao trach nhiém nguoi ding
dau co quan, t6 chitc. Nguoi ding dau co
quan, t0 chikc can cht dong t6 chiic kiém tra
viéc thuc hién nhiém vy, cong vu cua nguoi
c6 chtic vy, quyén han do minh quén ly ma
thuong xuyén, truc tiép giai quyét cong viéc
cla co quan, t6 chiic, don vi, ca nhan khac
nhdm kip thoi phat hién, ngdn chdn, xtt ly
tham nhing. Khi phat hién c6 hanh vi tham
nhiing, nguoi ding dau co quan, t6 chic,
don vi phai kip thoi xtt Iy theo thdm quyén
hodc bao cho co quan c6 thdm quyén xtt ly
theo quy dinh ctia phép luat.

Hai Ia, tang cuong kiém tra ngi b nham
som phét hién sai pham, dau hiéu tham
nhiing ctia lanh dao, cdn bg, cong chtic trong
co quan, don vi (c6 cac hinh thtc kiém tra:
kiém tra thuong xuyén theo ké hoach, kiém
tra dot xuat khi thay dau hiéu tham nhing,
kiém tra khi c6 don thu, khiéu nai...).

Ba la, cac co quan c6 chiic nang, nhiém
vu thanh tra, ki€ém todn can chi déong, minh
bach, cong tam trong cong téc thanh tra,
kiém tra, kiém todn doi voi nhiing co quan,
don vi, t6 chitc, cd nhan c6 diu hiéu tham
nhiing theo thdm quyén dugc giao va chiu
trach nhiém trudc phap luat vé quyét dinh
ctia minh.

Bon Ia, c6 co ché bao vé nguoi dung ra to
cdo cac co quan, to chtic, ca nhan c6 hanh vi
tham nhiing.
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Nam Ia, can quy dinh thoi gian cu thé trong
xt Iy, tra 10i céc don thu t6 cdo, phan dnh, bdo
cdo vé doi tugng c6 hanh vi tham nhing.

5. Két luan

Co thé thdy, hién nay khung diéu chinh
phap luét vé xit Iy tham nhtng da tuong doi
day dua, dong bo, hoan thién, gop phan tao
dung co so& phap ly cho cudc dau tranh
phong, chong tham nhiing & Viét Nam. Tuy
nhién, van can cé nhiing quan tam tit phia
cac co quan c6 thdm quyén trong cong tac
tong két thi hanh phép luat dé nhanh chéng,
kip thoi c6 nhiing kién nghi dé tiép tuc hoan
thién hé thong phép luat vé phong, chéng
tham nhiing n6i chung va phap luat vé xi ly
tham nhiing noi rieng(J
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