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QUA TRINH HINH THANH VA PHAT TRIEN PHAP LUAT
VE GIAM SAT CUA HOI DONG NHAN DAN

TRAN THI PHUOQONG"

Trong bo mdy nha nuéc, Hoi dong nhan dan Ia co quan quyén Iirc nha nuéc & dia phuong,
dai dién cho y chi, nguyén vong va quyén Iam chii ctia Nhdn dan. Hoi dong nhan ddn c6 hai
chizc ndng co bdn la chirc ndng quyét dinh va chitc ndng gidm sat. Trong d6, chitc ndng gidm
sdt c6 vj tri, vai tré quan trong trong viéc bdo ddm cho Hfi dong nhan dan thuc sy ld co quan
dai dién cho ¥ chi, nguyén vong ctia Nhdn din, thuc hién diing nguyén tdc quyén Iuc nha
nuéc thuge vé Nhidn dan. Bai viét nghién ctru qud trinh hinh thanh va hoan thién phdp luat
& nuoc ta vé hoat dong gidm sét ciia Hoi dong nhén dan, tir d6 1am co sé tiép tuc hoan thién
chitc ndng ctia Hpi dong nhan dan, bdo dam phii hop véi nhu cdu thyc tién ciia Nha nudc ta
hién nay'.

Tir khéa: Hoi dong nhan dan; hoat dong giam sat; phdp Iuat vé giam st clia Hoi dong nhan
dan; hinh thanh; phat trién.

Within the state apparatus, the People's Council is a local state power authority, representing
the will, aspirations, and mastery of the People. It has two primary functions: decision-making
and oversight. Among these, the oversight function is crucial in ensuring that the People's
Council truly represents the People's will and adheres to the principle that state power
belongs to the People. This article examines the formation and development of Vietnam's
legal frameworks governing the oversight activities of the People's Council. It also provides
a foundation for further refining the functions of the People’s Council to meet the practical
needs of the State in the current era.
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1. D4t vdn dé

Hoat dong gidm sét ctia Hoi dong nhan
dan (HDND) chu yéu trén co s cac Hién
phdp qua céc thoi ky ctia nuoc ta, trong do
Hién phdp nam 2013 da dua ra nhiing quy
dinh mang tinh tién d€ nham cu thé hoa quy
dinh vé hoat dong giam sat trong cac van ban
quy pham phap luat. Tty vao tiing thoi diém

lich stt, cdc van ban quy pham phap luat quy
dinh vé hoat dong giam sat co tén goi khéc
nhau, nhw: Luat T6 chiic chinh quyén dia
phurong, Luat T6 chiic HDND va Uy ban nhan
dan (UBND) nay la Luat Hoat dong gidam sat

* NCS cua Truong Bai hoc Ludt, Dai hoc
Quéc gia Ha Néi
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cta Quoc hoi va HDND nam 2015. Nhu vay,
can ct vao lich st 1ap hién, qua trinh hinh
thanh va phat trién hoat dong gidm sét ctia
HDND c6 thé chia theo nhiéu giai doan.

2. C4c giai doan hinh thanh va phét trién
phép luat vé hoat dong giam sét ctia Hoi dong
nhén dan

(1) Giai doan 1945 - 1959.

Sau khi Céch mang thang Tam thanh
cong gianh dugc chinh quyén vé tay nhan
dan, thuc tién yéu cau phai xay dung té chiic
va hoat dong cuia chinh quyén dia phuong,
dong chi Vo Nguyén Giap voi vai tro la Bo
truong Bo Noi vu da trinh Cha tich Ho Chi
Minh ky Séc lénh s6 63/SL ngay 22/11/1945
vé viéc t6 chiic cdc HDND va Uy ban hanh
chinh. Dayla vian ban phép ly dau tién dé cap
dén nhiém vy, quyén han ctia HDND, mac du
lap phép giai doan nay chua thé hién ro nét
timg nhiém vu cta co quan quyén luc nha
nuoc ¢ dia phuong, song quy dinh vé t6 chiic
va hoat dong ctia HDND da chi r6 hinh thic
giam sat duy nhat la dé cap dén quyén bd
phiéu tin nhiém Uy ban hanh chinh ctia
HDND x4, huyén, tinh va ky tai Diéu thit 18,
28, 48 va 59 ctia Séc lénh s6 63/SL. Dong thoi,
quy dinh r6 ché tai cho hinh thiic gidm sét
nay, trong truomg hop Uy ban hanh chinh
khong dat duogc sy tin nhiém ctia HDND thi
Uy ban hanh chinh bit bugc phai tir chic.
Quy dinh nay cho thdy, hoat dong giam sat
moi chi &p dung doi voi co quan hanh chinh
ma thanh vién ctia co quan nay lai khong phai
la doi twong chiu sy gidm sat cia HDND.

Ban Hién phdp dau tién dugc ban hanh
vao nam 1946 da dé cap dén HDND & Diéu
thit 58, 59, 62; cu thé tai Diéu 62 khang dinh:
“Mot dao luat sé dinh ro nhfrng chi tiét to
chtic cac Hoi dong nhan dan va Uy ban hanh
chinh”, nghia la nha nudc sé phai ban hanh
mot luat méi quy dinh cu thé co cdu, t6 chiic
va hoat dong ctia hé thong co quan quyén luc
& chinh quyén dia phuwong. Nam 1958, Quéc
hoi ban hanh Luat T6 chiic chinh quyén dia
phuong quy dinh cu thé vé chiic nang, nhiém
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vu ctia HDND. Theo d6, chiic ndng giam sat
vé nhiém vu, doi tuong rong hon, khong chi
14 bé phiéu tin nhiém d6i voi Uy ban hanh
chinh ma con giam sat vé ngan sach; sita doi,
huty bo nghi quyét chua phut hgp ctia co quan
hanh chinh cting cap hodc tham tra cac béo
c4o ctia Uy ban hanh chinh ciing c4p.

(2) Giai doan 1959 - 1980.

Ngay 31/12/1959, Quoc hoi ban hanh
Hién phap méi thay thé Hién phdp nam 1946,
lan dau tién trong Diéu 80 quy dinh: “Hoi
dong nhan dan cac cdp la co quan quyén luc
nha nuoc ¢ dia phuong” da xéc dinh 16 vi tri
cua HDND céc cép trong b mdy nha nudc.
Sau 3 nam thuc hién Hién phdp nam 1959,
Luat T6 chizc HDND va Uy ban hanh chinh
nam 1962 dugc ban hanh, ndi dung gidm sat
cta HDND dugc quy dinh cu thé hon so voi
giai doan trudc, nhu: quyén bai mién thanh
vien Uy ban hanh chinh, bai mién Chanh an
toa dn nhan dan cap minh; mé rong hinh thitc
gidm sat doi voi dai biéu HDND la dugc
quyén chat van Uy ban hanh chinh va cic co
quan chuyén moén thuoc Uy ban hanh chinh.

(3) Giai doan 1980 - 1992.

Khi dat nuoc hoan toan doc lap, thong
nhat da dat ra nhiém vu xay dung Hién phdp
m&i phit hop voéi thuc tién. Vi vay, Hién phap
nam 1980 dugc thong qua, l1an dau tién cum
tlr “giam sat” dugc dé cap tai khoan 12 biéu
115: “Trong pham vi nhiém vu va quyén han
cta minh, gidm sét viéc tuan theo phap luat
cuia cac co quan, xi nghiép va céc to chiic khac
cua cap trén & dia phuong”. Bén canh do,
hinh thttc chat vdn cing tiép tuc dugc thuc
hién nhu mot hinh thiic gidm sat ctia dai biéu
HDND tai Diéu 120 Hién phdp nam 1980:
“Dai biéu Hoi dong nhan dan c6 quyén chat
van Uy ban nhan dan va cic co quan Nha
nudc khac ctia dia phuong”. Tiép do, Ludt To
chitc HDND va UBND nam 1983 ra doi, b6
sung, hoan thién hon nham cu thé hoa vé t6
chttc va hoat dong ctia chinh quyén dia
phuong, cu thé: quy dinh vé chii thé gidm sat
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dugc mérong hon, doi tugng gidm sat khong
chi gi¢i han UBND cép tinh, ndi dung giam
sat da dang hon... Dong thoi, quy dinh chat
ché hon vé hau qua phap ly cta hoat dong
giam st, tai Diu 24: “Gidi tan Hoi dong nhan
dan cap dudi truc tiép khi Hoi dong nhan dan
nay lam thiét hai nghiém trong dén quyén lgi
ctia Nhan dan” va Diéu 36 “Khi can thiét, Hoi
dong nhan dan ra nghi quyét ve viéc tra 1oi va
trach nhiém cta co quan hoac nguoi bi chat
van”. Co thé thay, quy dinh vé hoat dong gidm
sat c6 nhiéu thay déi, b6 sung so véi thoi ky
triedc nham pht hop thuec tién hoat dong ctia
co quan quyén luc ¢ dia phuong, gitip HDND
thuc quyén hon, khang dinh r6 nét hon vi tri,
vai tro cia HDND.

(4) Giai doan 1992 - 2003.

Budc vao thoi ky déi moi, theo chu
treong xay dung Nha nudc phap quyén xa
hoi cht nghia, Hién phdp nam 1992 da thé
ché hoa day du duong 16i doi moi cia Dang,
tai khang dinh tinh chat ctia Nha nudc ta la
Nha nuéc xa hoi chti nghia Viét Nam, tat ca
quyén lgc nha nudc thugc vé Nhan dan.
Nhan dan st dung quyén luc nha nuoc thong
qua Quoc hoi va HDND do Nhéan dan bau ra
va chiu trach nhiém truéc Nhan dan. Nam
1994, Luat Té chitec HDND va UBND duoc
ban hanh, theo d6, chtic ndng giam sat duoc
xdc dinh r6 1a mdt trong hai chitc ndng cua
HDND, bieu 11 ctia Ludtxac dinh doi tugng
cta hoat dong gidm sét la: “Gidm sét hoat
dong ctia Thuong truc Hoi dong nhan dan,
fly ban nhan dan, Toa 4n nhan dan, Vién
Kiém sit nhan dan cung cap; giam sat viéc
thuc hién cac nghi quyét cia Hoi dong nhan
dan vé cac linh vyc...; giam sat viéc tuan
theo phap luat ctia co quan nha nuéc, to
chtic kinh t€, t6 chiic xa hoi, don vi vii trang
nhéan dan va ctia cong dan ¢ dia phuong”.
C4c hinh thtic gidm sat duoc thuc hién, nhur:
xem xét bdo cdo cong tdc, xem xét van ban
quy pham phdp luat; thanh 1ap doan giam
sat; xem xét chat van va tra 1oi chat van.

Nham cu thé héa hoat dong cia HDND,

Uy ban Thuong vu Quéc hoi da ban hanh
Phdp lénh s6 50/CTN ngay 03/7/1996 ve
nhiém vu, quyén han cu thé cia HDND va
UBND & mdi cdp; Quy ché hoat dong ctia
HDND cac cap nam 1996. Tai ky hop thit ba,
Quoc hoi khoa XI (nam 2003), lan dau tién
Quoc hoi ban hanh mét van ban luat quy dinh
cu thé vé hoat dong giam sét ctia co quan
quyén luc cao nhét, day la tin hiéu khing dinh
chtic nang quan trong cia HDND. Nam 2003,
Ludt To chiice HDND va UBND da danh riéng
Chuong III quy dinh vé hoat dong gidm sat
cta Thuong truc, cac ban va dai biéu HDND,
day duoc coi la budc tién 16n, hoan chinh hon
s0 v0i cac quy dinh trudc do.

(5) Giai doan tirnam 2003 dén nay.

Chtic ndng giam sat cia HDND dugc quy
dinh trong Hién phdp nam 2013, tai khoan 2
biéu 113: “Hoi dong nhan dan quyét dinh
cac van dé ctia dia phuong do luat dinh; giam
sat viéc tuan theo Hién phdp va phap luat ¢
dia phuong va viéc thuc hién nghi quyét ctia
Hoi dong nhan dan”, day la diém no6i bat ma
cac ban Hién phdp truéc dé chua quy dinh
cu thé chitic ndng cia HDND vao van ban
phép ly cao nhat. Tiép do, Ludt To chic
chinh quyén dia phurong nam 2015 (stta doi,
bd sung nam 2019); Ludt Hoat dong gidm sat
ctia Quoc hoi va HDND nam 2015 duogc ban
hanh tao co s& phap ly dé thuc hién chiic
nang gidm sat cia HDND.

Nhu vay, chtu thé gidm sat cia HDND
duoc bo sung thém la T6 dai biéu HDND gop
phan da dang chii thé thuc hién gidm séat. Noi
dung gidm sat dugc quy dinh cu thé cho ting
bd phan cua HDND duoc gidm sét nhiing noi
dung nao® Hinh thic giam sat duoc gitt nhu
ct, chi b6 sung thém dai tuong gidm sat va
nang cao hon ntta tinh chat cta hoat dong
gidm sat, nhu: xem xét quyét dinh cia UBND,
nghi quyét cia HDND cap dudi truc tiép co
dau hiéu trdi v6i Hién phdp, luat, van ban quy
pham phép luat ctia co quan nha nudc cap
trén, nghi quyét cia HDND cuing cap; b6 sung
viéc lay phiéu tin nhiém doi véi nguoi gitt
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chtic vu do HDND bau; xem xét bao céo cong
tac cia Thuong truc HDND, UBND, Toa an
nhan dan, Vién kiém sat nhan dan, co quan
thi hanh 4n dan su cung cap va cac bdo cdo
khéc theo quy dinh.

Ché tai ctia hoat dong gidm sat hay noi
céch khac 1a quy dinh vé hau qua phap ly ma
HDND c6 quyén dp dung, nhu: bai bo mot
phan hay toan bo van ban quy pham phap
luat cia UBND cung cédp, nghi quyét ctia
HDND cép duéi truc ti€p; mién nhiém, bai
nhiém nguoi gitt chtic vu do HDND bau... Tuy
nhién, mdt sd ché tai van mang tinh hinh thiic
do chong lan nhiéu quy dinh khac nhu quy
dinh ctia Dang vé phan cdp quan ly can bo...

3. Mot s6 han ché

Mot 1a, doi voi hinh thic gidm séat cta
HDND la b6 phiéu tin nhiém véi nguoi gite
chiic vu do HDND bau dugc quy dinh theo
trinh tu tht tuc nhét dinh, bao dam céc buoc
thuc hién. Tuy nhién, hinh thiic nay van con
mot so han ché, bat cap, nhu: tén ctia hinh
thtc gidm sat nayla “bo phiéu tin nhiem” cht
khong phai “bé phiéu bat tin nhiém”, dan dén
hé qua la phiéu d6 van la “tin nhiém” chikhac
la cao hodc thdp, quy dinh nay chua mang
tinh triét dé, gay kho khan trong thuc hién ché
tai cho truong hop tin nhiém thép.

Bén canh do, theo quy dinh hién hanh:
“Nguoi duoc 1y phi€u tin nhiém c6 tit hai
phan ba tong s6 dai biéu Hoi dong nhan dan
trd 1én danh gid tin nhiém thap thi Thuong
tric Hoi dong nhéan dan trinh Hoi dong nhan
dan b6 phiéu tin nhiém”®. Va khi bo phiéu tin
nhiém, dai biéu dé tin nhiém thap ma: “...
truong hop khong tir chuc thi co quan hoac
nguoi co6 thadm quyeén gioi thieu nguoi do dé
Hoi dong nhan dan bau c6 trach nhiém trinh
Hoi dong nhan dan xem xét, quyét dinh viéc
mién nhiém, bi nhiém d6i voi nguoi do”*.
Nhu vay, mot nguoi khong dugc HDND tin
nhiém nhung c6 thé khong bi HDND bai
nhiém, mién nhiém, do vay, viéc bo phiéu tin
nhiém can stta doi cho phit hgp hon.
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Hai Ia, hoat dong chdt van va tra 1oi chat
van la hinh thic giam sat dugc ¢t tri quan
tam nhiéu nhat. Hién nay, hoat dong chat van
da c6 nhiéu tién bo, quy dinh thoi gian hoi
khong qua 3 phit, tra 1oi khong qud 15 phut
dé tranh lan man, lya chon nguoi tra 16i chat
van... Song trén thuc té, cach ddt cau hoi chat
vdn cua dai bi€u con chua ngan gon, 16 rang,
chua mang tinh bao quat. Vé phia co quan
chiu trach nhiém tra loi chat vian van con
chung chung, nang vé danh gia bao cdo,
khong di thang vao noi dung chit van, né
tranh trong tam cau hai, chua lam r6 nguyén
nhén, ndi dung van dé dai biéu chat van...

Ba Ia, hé thong van ban phdap luat hién
hanh quy dinh vé vdn dé hau giam sat chua
day du, cu thé: chua c6 ché tai trong viéc xtt ly
nghiém nhimg co quan, t6 chtc, cd nhan
cham khdc phuc hodc co y tri hoan viéc tiép
thu, diéu chinh theo diing kién nghi ctia cac
doan giam sat. Theo quy dinh phap luat, ché
tai mién nhiém, bai nhiém nguoi gitt chiic vu
do HDND bau la ché tai manh nhat, tuy nhién
trén thuc t€, vi pham cua doi tuong gidm sét
chua thyc sy nghiém trong dén muic ap dung
cac ché tai nay, nhung lai khong c6 ché tai
khac nhe hon, nhu: khién trach, canh cao dé
ap dung. Vi vay, c6 nhing truong hop HDND
dumg gitta 2 sirlura chon: (1) Ap dung ché tai &
hinh thttc bai nhiém, mién nhiém, mac du
hinh thttc nay qud nang so v6i mic do vi
pham. (2) Khong dp dung ché tai, dong nghia
voi viéc khong cé hinh thitc khién trach, canh
cdo doi voi doi tuong chiu su gidm sat. Vi vay,
can c6 hinh thtc ky luat trung gian dé ap
dung pht hgp cho doi tugng bi gidm sat.

Bon Ia, doi voi nhiing dia phuong khong
t0 chiic va thi diém khong t6 chiec HDND (Ha
Noi, ba Nang, TP. Ho Chi Minh) da tao ap luc
vé doi tuong, pham vi giam sat cho HDND
cdp tinh va tuong duong. Pon ctt déi voi hinh
thiic gidm séat xem xét van ban quy pham
phép luat do UBND quan ban hanh, médc du
s0 luong van ban trong 1 nam khong qua lon,
nhung thuc t€, HDND thanh pho xem xét van
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ban quy pham phap luat cia UBND cting cap
chua danh dugc thoi gian thoa déng, do dai
biéu HDND hoat dong chuyén trach khong
nhié€u lai phai nhan thém nhiém vu giam sat
van ban quy pham phép luat ctia cdp quan da
tao thanh ap lyc nén rat kho dé lam tot cong
tac giam sat.

4. Dé xudt va kién nghi

Thit nhat, ti€p tuc ra soat, hoan thién hé
thong phédp luat vé giam sat clia co quan
quyén luc nha nuoc, trong d6 c6 HDND cac
cdp, can quy dinh r6 quyén ciia HDND, doi
tuwong chiu sy gidm sdt, hinh thitc gidm sét
can da dang hon. Viéc xac dinh r6 déi tugng
gidm sat phai duoc quy dinh trong Hién phdp
dé cac van ban luat cu thé hoa hoat dong
gidm sat cia HDND khong virot qud pham vi
Hién dinh.

Thit hai, hau qua phép ly ctia hoat dong
giam sat, danh gia chung ctia nhiéu dia
phuong, don vi déu cho rang, van dé hau giam
sat hay cach goi khéc la ché tai ctia hoat dong
giam sat can di manh dé tranh giam sat mang
tinh hinh thiic. Giao quyén gidm sét song song
voi giao cdc bién phap xi Iy, mai hinh thic
giam sat can co6 quy dinh riéng vé hau qua
phap Iy phtt hop vé6i hinh thic d6 méi co thé
mang lai hiéu luc, hiéu qua gidm sat.

Thit ba, tang cuong so luong dai biéu
HDND hoat dong chuyén trach, phdn dau dat
50% téng s6 dai biéu nham bao dam diéu kién
can cho hoat dong cia HDND, dac biét hoat
dong gidm sét thuc hién sé thuc chédt hon.

Thit tu, tang cuong cong tac dao tao, boi
duong nham nang cao chét luong dai biéu,
dac biét 1a kj nang lam dai biéu. Trong cac
hinh thitc gidm sat, hoat dong chét van duoc
quan tam nhiéu nhat, vay dé stt dung hinh
thttc chdt van nhu mdt cong cu gidm sét hiru
hiéu, dai biéu HDND can ndm viing mot s
ky nang, do la: cach thic dat van dé chat vén,
ndi dung chat vdn mang tinh bao quat, phan
anh nhting vdn dé 16n ctia dia phuong, cach
trinh bay chat van... tit 6, ct tri thay dugc

trach nhiém, ky ndng va vai tro cta dai biéu
nhén dan.

5.Két luén

Qua trinh xay dung, hoan thién cac quy
dinh phép luat doi voi co quan nha nude ¢ dia
phuong nhiing ndm qua da c6 nhiéu thay doi,
diéu chinh pht hgp v6i thuc tién xu thé quan
tri quoc gia, trong d6 c6 hé thong phap luat ve
gidm sat cia HDND. Mdc du van con mot so
han ché& nhit dinh can kién nghi thay doi, boi
HDND lam tot chiic nang ra quyét dinh, song
khong thuc hién hoat dong gidm sat tot thi
khong thé kiém nghiém tinh ding dan ctia
quyét dinh, su tuan tht thuc hién Hién phdp
va van ban cap trén... Vi vy, dé dp ting hon
nita chttc nidng clia co quan quyén luc nha
nudc ¢ dia phuong trong thoi gian téi, can
ti€p tuc co6 nhting diéu chinh, b6 sung quy
dinh nham khéc phuc nhiing han ché trong
thuc hién hoat dong gidm sat cia HDND dé
thuc sy 1a co quan dai dién cta Nhan dan,
thay mat Nhan dan mang tiéng noi, nguyén
vong, loi ich ctia nguoi dan, phan dnh dén céc
cdp 1y, chinh quyén, huéng t6i nguoi danJ
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