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Phép quyén 14 chii dé d4 c6 nhiéu céng trinh nghién citu, song vin cdn lam ré hon tinh chat
vd su biéu hién ctia né ¢ Viét Nam. Bai viét phan tich khdi niém, nhiing dic trung ctia phap
quyén va lich sit phat trién ctia tu tuéng phdp quyén & Viét Nam. Céc tdc gid chimg minh
phép quyén la mt gia tri ph6 quat ctia nhan loai va khong phdi la mét pham tri1 hoan todn
ma6i mé ¢ Viét Nam, tuy nhién, khdi niém nay duoc hiéu va dp dung it nhiéu khéc nhau trong
cdc giai doan ctia lich sit Vigt Nam hién dai. Theo d6, phdp quyén dugc chinh thic x4c dinh
la muc tiéu quan trong gdn véi su phdt trién ctia d4t nuéc thong qua chii trirong ctia Pang vé
tiép tuc xdy dung Nha nuéc phdp quyén x4 hoi chii nghia ctlia Nhan dan, do Nhin dan, vi
Nhan dan, do Dang Cong san Viét Nam Ianh dao.

Tirkhé6a: Phap quyén; Nha nuoc phdp quyén; nhan loai; muc tiéu; gid tri pho quat; Viét Nam.
The rule of law has been a topic of many researches, but it is still essential to clarify its
characteristics and expressions in Vietnam. This article analyzes the concept, features of the
rule of law, and the historical development of rule of law thinking in Vietnam. The authors
demonstrate that the rule of law is a universal value of humanity and not a completely new
concept in Vietnam. However this concept has been understood and applied differently
throughout various historical periods of modern Vietnam. Accordingly, the rule of law is
officially identified as an important goal for the nation's development through the Party's
guidelines on continuing to build a socialist rule-of-law state of the People, by the People,
and for the People under the leadership of the Communist Party of Vietnam.

Keywords: Rule of law; socialist rule-of-law state; humanity; objective; universal value;
Vietnam.
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1. Khai lugc vé phép quyén Khéi niém “the rule of law” dugc A.V.
Phép quyén trong tiéng Anh 14 the rule of ~ Dicey trinh bay mot cach c6 hé théng lan
law. Y tudng vé the rule of law c6 tir thoi Hy
Lap - La Ma c6 dai, thé hién trong mot s6 tdic GS.TS, Truong Pai hoc Ludt, Dai hoc
phdm cua Aristotle va sau do6 la cia mot s6 Quoc gia Ha Noi
nha tu tuong phuong Tay thoi Khai sang, nhw: - ** T, Truong Dai hoc Ludt, Dai hoc
Hobbes, Locke, Rousseau, Montesquieu... Quoc gia Ha Ngi
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dau tién trong tdc pham gi6i thiéu vé nghién
cttu luat hién phép (1885), trong dé 6ng cho
ring, “the rule of law” 1a sy binh déng trudc
phap luat va trude quyén tai phan ctia toa an.
Su han ché (hay ngan cdm) quyén luc tuy
tién va viéc bao vé cac quyén con nguoi la
boi toa an'. Hién nay, co thé tim thdy nhiéu
dinh nghia vé “the rule of law” trong cac tu
dién va tai liéu ctia cac to chiic quoc té, nhu
sau: “the rule of law... la su han ché viéc st
dung quyén luc ty tién bang cach rang budc
quyeén luc vao nhiing dao luat duoc xay dung
r0 rang, chat ché”?, “the rule of law... 1a trang
thai tuyét doi rang luat phap ding trén moi
cong dan bat chap swkhac biét vé quyén luc
gitta cac cong dan”®, “the rule of law... 1a mot
hé thong/co ché ma trong d6 khong mot chu
thé nao, ké ca nha nuoc duge ding trén phap
luat; noi ma phap luéat bao vé cac quyén co
ban va tdt ca moi nguoi déu co thé tiép can
voi cong Iy”4.

Theo Lién hiép quoc, “the rule of law”
khong phai 1a mot “kiéu nha nudéc” (vi du:
nha nuéc tu ban chu nghia, nha nudc xa hoi
chu nghia (XHCN)..., ma la “... m{t nguyén
tdc quan tri ma trong dé tit ca moi cd nhan,
t0 chtic, thiét ché, ca cong va tu, ké ca cac
nha nudc, déu phai tuan tht phap luat, dugc
cong bo cong khai, dugc ap dung binh dang
va dugc phan dinh mot cach doc lap, phu
hop v6i cdc nguyén tac va tiéu chudn nhan
quyén qudc t&”°. Xét tir goc do nay, khai
niém “nha nuéc phap quyén” thuong dugc
dung ¢ Viét Nam c6 nghia tuong duong voi
khai niém phéap quyén theo quan diém ctia
Lién hiép quoc, mdc du c6 y kién cho riang
day 1a hai khdi niém khac nhau®.

Co thé thay, cac dinh nghia néu trén déu
xoay quanh phap luat va yéu cau thuong ton
phép luat. Di sau hon, c6 thé xdc dinh nhiing
thuoc tinh c6t 16i cia phap quyén, do 1a: (1)
Vi tri ctia phép luat - phép luat c6 tinh téi
thuong ma moi chua thé trong xa hoi, bao
gom ca nguoi dan va Nha nudc deu bi diéu
chinh béi phédp luat va déu phai tuan tha

phép luat; (2) Muc dich cta phép luat - phap
luat phai bao vé cong Iy va quyén con nguoi;
(3) Tinh phu hop ctia phép luat - phap luat
can phai dugc xay dung mot cach dan chi va
noi dung ctia phdp luat phai phan anh
nhiing quy tdc dan cht co ban dugc cong
dong quoc té thira nhan rong rai’.

“The rule of law” dugc xem 1a goc va co
no6i ham sau rong hon so véi cdc khai niém
gan giii voi no, cu thé la Rechtsstaat (con dugc
xem la phién ban Dtc cta “the Rule of Law),
Ftat de droit (con duoc xem la phién ban
Phép cua Rechtsstaat), Pravovoe gasudastovo
(con dugc xem la phién ban Nga cua
Rechtsstaat)®. Ldy Rechtsstaat lam vi du: c6t
16i ctia Rechtsstaat 1a quan diém vé mot “nha
nuoc tu gioi han”, trong d6 nha nudc la
nguon goc cua luat phap, song cting phai tu
dat minh duéi luat phap, ty tuan tha luat
phap®. Muc dich ctia “the rule of law” 1 tao
ra “luat choi” chung cho moi chu thé, trong
do lay phép luat lam tiéu chudn thi muc dich
cua Rechtsstaat chi la han ché quyén luc ctia
nha nudc bang luat phap'?. Do vay, co tac gia
dich Rechtsstaat la “nha nuéc luat phap” dé
phu hop v6i ca ndi ham va y nghia chiét ty
cta no (trong tiéng Diic, Recht 1a luat phap,
Staat la Nha nudce)!.

Xét vé tinh chat, cling can phan biét “the
rule of law” voi mot thuat ngtt gan gii khéc,
do 1a “the rule by law” (thuong dugc dich 1a
“phép tri”). Gitta hai cum tir nay c6 diém
chungla xa hoi c6 phap luat va dugc quan ly
bing phédp luat nhung khdac nhau vé muc
dich va céch thiic. Trong khi “the rule of law”
duoc cho la dat phédp luat trén chinh tri,
phap luat 1a t6i cao doi véi tat ca chinh quyén
va cdc ca nhan trong xa hoi thi “the rule by
law” chi c6 nghia la st dung phép luat nhu
mot cong cu ctia quyen luc chinh tri; nha
nudc dung phép luat dé kiém soat nguoi dan
nhung khong cho phép phap luat dugc st
dung dé kiém soat nha nudc (nha nuéc ding
trén phap luat).
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2. Gi4 tri phd quét toan nhén loai ciia
phap quyén

“Gia tri” (hay “gid tri nhan van”) c6 thé
hiéu la nhiing diéu ma mot nguoi nghi rang
quan trong voi ho trong cudc song'? hoac la
nhting niém tin co ban va cot yéu ma dinh
huong hodc thic ddy thai do hoac hanh
dong cua con nguoi'®. Di sdu hon, gia tri con
duogc xem la tiéu chudn khong chi cho viéc
lga chon ma con cho viéc danh gid hanh
dong, chinh séach, con nguoi va su kién'4,

Trong thuc té, cac gia tri nhan van duoc
biéu hién ¢ nhiéu cdp do. 0] cdp do sau rong,
nhat la cac gié tri pho quét dugc ca nhan loai
thlra nhan (con goi la “céc gia tri phé quat
toan nhan loai”)!5. O cac cdp do hep hon, co
cdc gid tri khu vuc, gia tri quoc gia/dan tdc,
gia tri ctia cong dong, nhom, cé nhan'®,

Tinh pho quét (universality) ctia gia tri
thé hién ¢ cho: gia tri do thudc ve/duoc tat
ca hodc da s6 moi nguoi & khdp moi noi trén
thé gi6i thira nhan va xem do la nguyén tac
hay muc tiéu huéng t6i'?. Diéu d6 cting co
nghia la tinh phd quat ham chtta y nghia
“toan nhan loai” cua céc gié tri. N6i cach
khéc, dé duogc xem 1a pho quat, céc gid tri can
phai dugc thtra nhan rong rai boi cac dan toc
trén thé giéi ma thong thuong la thong qua
cdc t6 chiic quoc té c6 anh hudng toan cau
nhu Lién hiép quoc'®.

Mot s6 nghién ctru da xac dinh cac gia tri
nhan van dugc xem la pho quat toan nhan
loai, trong dé tiéu biéu nhat bao gom: dan
chu (democracy) (Diamond, Larry Jay, and
Marc F. Plattner (2001)!%; Sen, Amartya
(1999)2%), quyén con nguoi (human rights)
(Henkin, L. (1989)2}; Manfred Nowak
(2019)?2), tu do (freedoms) (Burton, J. W.
(1969)23; Ben-Shahar, Tal (2002)%%), hoa binh
(peace) (Bilsky, W. & Janik, M. (2010)%;
Mustafa (2013)%6), cong Iy (justice) (Stephen
A. Simon (2010)%7; Pavel Dufek (2006)%...),
binh ddng xa hdi (social equality) (Baker, J.
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(2003)%%; Bikas K. Chakrabarti (2022)3°. Cac
nghién ctu vé tinh pho quat ciing ham y vé
tinh hién dai cta gié tri. N6i cdch khac, mot
gid tri c6 tinh phd quét & thoi diém hién nay
cling dong thoi mang tinh hién dai, theo
nghia la gia tri d6 dang c6 anh huong ¢ thoi
hién dai3!. Mdc du vay, tinh hién dai cla gia
tri khong c6 nghia la céc gia tri hién dai déu
hoan toan méi ma hau hét trong s6 d6 van
¢6 nguon goc hay mai lién hé voi lich st®2.
Mot so gia tri hién dai thuc chat van la cac gia
tri truyén théng nhung dugc nang 1én thanh
mot gid tri phd quat,

La mot to chiic quoc té 1én nhit hanh
tinh v6i thanh vién 1a tat ca cac quoc gia trén
thé gioi, Lién hiép qudc xtiing dang la chi thé
c6 tham quyeén trong viéc xac dinh cac gia tri
phé quat toan nhan loai®*. Nhing gid tri nay
duoc dé cap trong Hién chuong Lién hiép
qudc nam 1945, sau d6 dugc tai khing dinh
va m& rong trong phat biéu cia mot s6 lanh
dao va trong mot so6 nghi quyét ctia Lién
hiép quoc®.

Cu thé, Hién chuong Lién hiép qudc,
trong Loi n6i dduva Chuong I da dé cap dén
nhiing gid tri ma to6 chic nay bao vé, bao
gom: hoa binh, quyén con nguoi, binh dang,
cong ly, tién bo xa hoi. Trong bai phét biéu
tai Dién dan Kinh té thé gi6i hop tai Davos
(Thuy Si) ngay 30/01/1998, nguyén Téng
Thu ky Lién hiép quoc Kofi Annan bo sung
cacyéu to Tu do, Nhan pham va Khoan dung
vao nhimg gid tri phd quat toan nhan loai®®.
Trong mot s6 nghi quyét gan day cua Lién
hiép qudc, danh muc cac gia tri ph6 quat
toan nhan loai con dugc bo sung hai yéu to
Phép quyén va Dan cht®”. Cu thé, trong Hoi
nghi thugng dinh Thé gi¢i nam 2005, céc
quoc gia thanh vién da thta nhan phép
quyén la mot trong nhiing gid tri va nguyén
tdc cot 161 phd quat cia Lién hiép quoc3e.

S& di phap quyén dugce xem la mot gid tri
pho quét toan nhan loai bdi vi day chinh la



Nghién cu - Trao déi

cong cu quan trong nhat, khong thé thiéu dé
han ché sy tuy tién ctia chinh quyén hoac noi
céach khac la dé kiém soat quyén luc ctia nha
nuoc. Néu khong c6 nha nuoc thi cudc doi
con nguoi (trong trang théi ty nhién) sé “co
doc, ngheo doi, ban thiu, tan bao va ngan
ngti”, Tuy nhién, thuc té 1a cac nha nudc,
du thudc kiéu nha nudc nao déu ludn co xu
huong lam dung quyén luc, xam pham dén
quyén ctia nguoi dan. Béi vay, ngay tir khi
nha nuéc moi duoc hinh thanh, nhan loai da
luon nghi dén nhitng bién phép dé kiém soét
quyén luc nha nudce, chong lai sy tha hoa.

Trong tac phdm vé chti nghia ty do cta
Stephen Holmes da miéu ta: “Bat ctt co quan
nao st dung da quyén lyc dé bao vé ching
ta khoi bi hang x6m cudp boc, tat co thé s
dung du quyéen luc dé pha hty hodc no 1é
hoa ching ta... Lam sao ching ta thodt khoi
tinh trang vo chinh pht ma khong sa vao
chinh thé chuyén ché? Lam céch nao chiing
ta trao dii quyéen luc cho nguodi cam quyén dé
quan ly xa hdi ma van c6 thé ngan ngtra ho
lam dung quyén luc2"°,

Do vay, dé ton tai va phat trién, con nguoi
rdt can c6 nha nudc nhung cuing voi do, con
nguoi cling can phai nghi cach dé gioi han,
kieém ché, khic phuc nhting c6 tat cia no la
lam dung quyén luc. Hién nay, nhan loai da
tim ra mot s6 giai phap cho vdn dé trén ma
mot trong nhiing giai phdp quan trong la
phép quyén. Nhu vay, ly thuyét vé phap
quyeén ra doi cung cdp mot giai phdp mang
tinh cach mang cho nhan loai trong viéc
kiém sodt quyéen luc nha nudc. Ly thuyét nay
giai quyét duoc van dé boi roi cia nhan loai,
do 14, vira can dén nha nudc, lai vira phai tim
cach phong ngtra nhting nguy hiém ma nha
nudc gay ra. Day chinh la Iy do co ban khién
phap quyén tré thanh mot gid tri phd quat
ctia nhan loai, boi n6 phan anh nhan thic
chung, la giai phap chung dé giai quyét vdn
nan phé bién va do dé tré thanh mot muc
tiéu chung cua toan nhan loai.

3. Su phat trién ctia tue tudng phap quyén
& Viét Nam

Tu tudng vé phap quyén thuc chit khong
phai méila ¢Viét Nam. Cha tich Ho6 Chi Minh
(lic d6 14y tén 1a Nguyén Ai Qudc), trong “Ban
yéu séch cia nhan dan An Nam” gtri dén Hoi
nghi Véc-xay vao nam 1919 da dé cap dén
muc tiéu xay dung mot nén phap quyén nhu
1a mdt trong nhimg wu tién cta dan toc Viét
Nam sau khi gianh duoc doc lap*!.

bang Cong san Viét Nam tu khi moi
thanh 1ap ndm 1930 cting da nhan manh cac
quyeén tu do, dan cht - nhiing yéu t6 can cot
cta phédp quyén. Mac du trong mot thoi gian
dai sau do, viec xay dung mot nha nudc
chuyén chinh v6 san da tré thanh muc tiéu
chi phéi, song tu duy vé phap quyén bit dau
dugc khoi phuc ké tit Bai hoi Dang VI (nam
1986). Tai Dai hoi Dang VI, tuy thuat ngtt
“nha nudc chuyén chinh vo san” van con
dugc stt dung*? nhung yéu t6 phép quyén da
budc dau dugce dé cao thong qua viéc nhan
manh yéu cau quan ly nha nudc, xa hdi bang
phép luat. Dai hoi Dang VII (ndm 1991) xac
dinh: “Nha nuéc quan ly xa hoi bang phéap
luat dudi sy lanh dao ctia Dang...”*3, Tai Hoi
nghi lan thit hai Ban Chap hanh Trung uong
(khoéa VII) (1991), thuat ngt “nha nuéc phap
quyén” lan dau tién da dugc deé cap dén
trong bai phat biéu ctia Tong Bi thuDo6 Muoi
(ngay 29/11/1991)* va trong Hoi nghi dai
biéu toan qudc gitta nhiém ky (khoa VII)
(ndm 1994) ctuia Dang, thuat ng nay duoc
chinh thtic stt dung, thong qua quy dinh:
Nha nudc phap quyén Viet Nam 1a “... Nha
nudc cua Nhan dan, do Nhan dan, vi Nhan
dan, quan ly moi mat doi song xa hoi bang
phap luat...”*,

Tiép noi chu treong ké trén, Dai hoi XIII
ctua Dang da dat ra yéu cau “Nghién ctiu, ban
hanh Chién lugc xay dung va hoan thién Nha
nudc phap quyén xa hoi chi nghia Viet Nam
dén ndm 2030, dinh huéng dén nam 2045...”.
Dé thyc hién yéu cau dé ra, ngay 09/11/2022,

Tap chi Quan ly nha nuéc - S6 349 (2/2025)



Nghién ctu - Trao d6i

Hoi nghi lan th sau Ban Chap hanh Trung
uwong Dang (khoa XIII) da thong qua Nghi
quyét 27-NQ/TW vé “Tiép tuc xay dung va
hoan thién Nha nuéc phap quyén xa hoi cht
nghia Viét Nam trong giai doan méi”, xac
dinh r6: Nha nuéc phap quyén XHCN Viét
Nam do Pang Cong san Viét Nam lanh dao;
Nha nudc cia Nhan dan, do Nhan dan, vi
Nhan dan; dong thoi, chira 5 muc tiéu can dat
duoc dén nam 2030 va 10 nhém nhiém vu,
giai phép lon can thuc hién dé xay dung va
hoan thién Nha nudc phap quyén XHCN Viét
Nam trong giai doan méi. Thong qua Nghi
quyét s6 27-NQ/TW da khang dinh vai tro va
quyét tam theo du6i mo hinh Nha nuéc phap
quyén XHCN, xem do6 la nén tang dé phat
trién bén viing dat nudc trong boi canh toan
cau hoa, hoi nhap qudc té€ sau rong.

Phu hop v6i nhting d6i méi trong quan
diém, nhan thtc cia Dang vé Nha nudc
phap quyén, Hién phdp nam 1992 trong lan
stta d6i nam 2001 da bo sung Diéu 2: “Nha
nudc Cong hoa xa hoi chi nghia Viét Nam la
Nha nudc phap quyén xa hoi chti nghia ctia
Nhan dan, do Nhan dan, vi Nhan dan...”.
bay la lan dau tién thuat ngt “Nha nudc
phédp quyén” dugc chinh thicc khang dinh
trong Hién phdp. Hién phdp nam 2013 tiép
tuc tai khang dinh trong Diéu 2 v6i mot b
sung quan trong: “Nha nuoc Cong hoa xa hoi
chti nghia Viét Nam la Nha nuéc phap quyén
xa hoi cht nghia ctia Nhan dan, do Nhan
dan, vi Nhan dan. Nuéc Cong hoa xa hoi chu
nghia Viét Nam do Nhan dan lam chu; tat ca
quyén lyc nha nuéc thudc vé Nhan dan ma
nén tang la lién minh gika giai cdp cong
nhan voi giai cdp nong dan va doi nga tri
thiic. Quyén luc nha nudc 1a thong nhat, co
su phan cong, phoi hgp, kiém soat gitta cac
co quan nha nudc trong viéc thuc hién cac
quyeén lap phéap, hanh phap, tu phép”.

4, Kétluan

Tt khi thanh lap dén nay, Dang Cong san
Viét Nam ludn quan tdm dén viéc tim kiém
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va tht nghiém xay dung mo hinh quan tri
nha nudc va xa hoi dé huong téi muc tiéu xay
dung ché do XHCN ¢ Viét Nam, dong thoi
phtt hop véi xu thé phat trién cta céc nha
nudc hién dai. Nhan thiic, quan diém va
chinh sach cta Dang vé van dé nay da co
nhting thay déi nhat dinh theo thoi gian,
trong d6 nhitng chuyén bién manh mé nhat
dién ra ké tir khi bang phat dong cong cuoc
D6i moéi (nam 1986). O thoi diém hién nay,
Dang Cong san Viét Nam da khang dinh, viéc
xay dung Nha nudc phap quyén XHCN clia
Nhan dan, do Nhan dan va vi Nhan dan,
dudi sylanh dao cua Dang 1a mot chu truong
khong thé dao nguoc. Chu truong nay da
dugc hién dinh trong Hién phdp nam 2013
va dang dugc trién khai thuc hién boi toan
bd hé thong chinh tri cta Viét Nam nhu la
modt muc tiéu quan trong can phai no luc dat
duogc dé dua dat nudc phat trién trong giai
doan moi.

Bai viét 1a mot phan két qua nghién ctu
ctia Dé tai cdp nha nudc “Nghién ctiu cac gia
tri hién dai, ph6é quat toan nhan loai nham
phuc vu phét trién dat nudc trong giai doan
m6i” thuoc Chuong trinh KX.03/21-3000
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