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PHAP LUAT VE LAODONG LANGUOI GIUP VIEC GIADINH:
NHUNGVANDE PHAP lYDAT RAVA GLAI PHAP HOAN THIEN

PAO MONG PIEP”

B¢ Iuit Lao dong ndm 2012 Ian ddu tién diéu chinh vé nhém déi tuong lao dong dic thil - Iao
dong Ia gitip viéc gia dinh. Tir d6, dén nay, phdp ludt ngay cang hoan thién, tao hanh lang
phdp ly dé bao vé lao dong I1a nguroi gitip viéc gia dinh. Tuy nhién, phdp ludt hién hanh vin
con mgt s6 han ché, viong mic; dic biét Ia cdc quy dinh vé hop dong lao dong doi véi doi
tirong nay. Bdi viét phan tich va dédnh gid thuc trang néi dung diéu chinh ctia phap ludt vé
lao dong la ngudi gitip viéc gia dinh; trén co s¢ d6, dé xudt gidi phdp hoan thién phdp ludt.
Tirkhéa: Lao dong; nguoi gitip viéc gia dinh; phdp luat; gidi phdp; hoan thién.

The 2012 Labor Code was a significant milestone in Vietnamese law, as it was the first time
domestic workers were specifically regulated as a distinct labor group. Since then, the legal
framework has been progressively improved, with the primary goal of providing better legal
protection for this workforce. However, several legal gaps and challenges remain, particularly
in the area of labor contracts for domestic workers. The article analyzes and evaluates the
current legal framework regulating domestic workers. Based on this assessment, it proposes

legal reforms to better protect this labor group's legitimate rights and interests.
Keywords: Labor; domestic workers; legal framework; solutions; improvement.
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1. bt vén dé

Nhitng nam qua, sé lao dong lam cong
viéc giup vi¢c gia dinh ngay cang tang. Hién
nay, c6 13.710 ho gia dinh st dung trén
13.780 lao dong la nguoi gitp viéc gia dinh,
cht yéu lam céc cong viéc: quan gia, noi trg,
chdm sé6c nguoi gia, chdm soc tré em, cham
s6c nguoi bénh, 1ai xe, lam vuon... Tuy
nhién, thyc té€ hién nay, ty 1¢ lao dong gitp
viéc gia dinh giao két hop dong bang van
ban chiém ty 1é tuong doi thap, chi 31,09%
va chti yéu thyc hién giao két bang 1oi noi'.
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Lao dong la nguoi gitp viéc gia dinh va
nguoi st dung lao dong khong ton trong
thoa thuan, y thiic tuan thu phap luat ciing
nhu nhan thttc vé phap luat chua cao, dan
dén phét sinh tranh chap, lam anh huéng
dén quyén va loi ich hop phép cta ca hai
bén?. Nhimg kho khan trong thyc tién thi
hanh phép luét vé lao dong la nguoi gitp
viéc gia dinh dang dat ra yéu cau btic thiét
veé viéc hoan thién phap luat.

* TS, Truong Dai hoc Ludt, Dai hoc Hué
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2. Nhitng vdn dé phép ly dit ra d6i voi
lao dong la nguoi gitp viéc gia dinh

B¢ luat Lao dong nam 2019 c6 5 diéu
quy dinh vé lao dong 1a nguoi gitip viéc gia
dinh. Nghi dinh s6 145/2020/ND-CP ngay
14/12/2020 ctia Chinh phu quy dinh chi tiét
va huéng dan thi hanh mot s6 diéu cua Bo
luat Lao dong doi voi lao dong la nguoi giup
viéc gia dinh da tao thém co sé& phép ly dé
thiét lap moi quan hé gitta nguoi lao dong va
nguoi st dung lao dong, tit do tién téi ting
buoc tao dung su binh dang trong méi quan
hé von kha nhay cam nay®. Mic du da co
budc tién moi trong viéc rang budc hop
dong lao dong bang van ban va b6 sung quy
dinh vé mau hop dong lao dong voi nguoi
lao dong l1a nguoi gitup viéc gia dinh nhung
quy dinh phép luat van con mot s6 han ché,
vuéng mac can tiép tuc hoan thién.

Thit nhat, chua c6 huong dan cu thé doi
voi hinh thtc giao két hop dong lao dong
bang van ban duéi hinh thitc dién tit trong
Nghi dinh huéng dan thi hanh B¢ luat Lao
dong. Néu trudc day, cac bén chu thé giao
hét hgp dong bang van ban chi cé thé thong
qua hinh thtic van ban gidy thi B¢ Iudt Lao
dongnam 2019 da b6 sung quy dinh vé hinh
thitc hgp dong bang van ban qua phuong
thttc dién t. Tuy nhién, viéc 4p dung hinh
thttc ky hop donglao dong qua phuong thiic
dién tt doi voi quan hé lao dong gitp viéc
gia dinh lai la mot vuéng mac. Boi trong
quan hé lao dong gitp viéc gia dinh, nguoi
lao dong chu yéu la nhiing nguoi c6 trinh do
thap, tham chi c6 nguoi khong biét chi,
khong c6 hiéu biét vé cong nghé thong tin
dé co thé giao két hop dong lao dong theo
hinh thitc nay*.

Thit hai, thi€u huong dan khoan 1 Dieu
161 Bo Iudt Lao dongnam 2019 vé “cac cong
viéc khéc cho h¢ gia dinh nhung khong lién
quan dén hoat dong thuong mai”. Tir ngay
01/02/2021, Nghi dinh s6 145/2020/ND-CP

ngay 14/12/2020 cua Chinh pht c6 hiéu luc
thi hanh, thay thé cho Nghi dinh so
27/2014/ND-CP ngay 07/4/2014 ctia Chinh
pht (Nghi dinh quy dinh chi tiét thi hanh
mot s6 diéu clia Bo ludt Lao dong vé lao
dong la nguoi gitip viéc gia dinh). Tuy nhién,
Nghi dinh sé 145/2020/ND-CP khong c6
huéng din khoan 1 Diéu 161 vé “céc cong
viéc khac cho ho gia dinh nhung khong lién
quan dén hoat dong thuong mai”, dan dén
kho6 khdn cho nguoi lao dong va nguoi st
dung lao dong trong viéc xac dinh pham vi
cOng viéc gitp viéc gia dinh®.

Thit ba, thi€u tiéu chi xac dinh d4u hiéu
“quan ly, diéu hanh, gidm sat” cia nguoi st
dunglao dong dé phan biét quan hé lao dong
la nguoi gitp viéc gia dinh va quan hé khoan
gitp viéc gia dinh (quan hé dich vu dan su).
Trong boi canh B¢ ludt Lao dong nam 2019
da c6 su thay doi vé pham vi diéu chinh, doi
tuong &p dung... thi céc tiéu chi, chudn muc
dé xac dinh yéu t6 “quan ly, diéu hanh, giam
sat” cua nguoi sttdung lao dongla thach thiic
16n d6i v6i thanh tra lao dong, Toa an nhan
dan trong khi phap luat khong c6 quy dinh cu
thé va 4n 1¢ cling chua pho bién.

Thit tu, thiéu cac quy dinh ve hgp dong
lao dong dé bao vé quyén loi ctia lao dongla
nguoi giup viéc gia dinh lam viéc cho cac
cong ty cung tng dich vu gitp viéc gia dinh.
Céc quy dinh phap luat hién hanh dang gian
tiép quy dinh nguoi stt dung lao dong ctia
lao dong la nguoi giap viéc gia dinh chinh 1a
cac ho gia dinh. Diéu nay sé loai trir viéc
diéu chinh nhom lao dong 1a nguoi gitip viéc
gia dinh dugc thué boi cac cong ty cung cdp
dich vu gitp viéc gia dinh, mdc du tinh chat
cong viéc cua nhitng nguoi lao dong nay
hoan toan dap tng duoc cac ddu hiéu nhan
dién lao dong la nguoi giup viéc gia dinh
theo quy dinh cua phép luat (lam thuong
xuyén cac cong viéc trong gia dinh ctia mot
hodc nhiéu h¢ gia dinh). No6i cach khac,
nguy co bi xam hai cling nhunhu cau bao vé
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quyeén lgi ciia nhom lao dong nay chua dugc
phép luat Viét Nam tinh dén mot cach day
dw®. Trong khi do, T6 chiic Lao dong Qudc
té (ILO) da phan loai lao dong la nguoi gitup
viéc gia dinh bao gom ca lao dong la nguoi
gitp viéc gia dinh duoc thué boi ho gia dinh
va nguoi dugc thué boéi cac nha cung cap
dich vu gitp viéc. Nam 2021, ILO théng ké
c6 dén 19% lao dong la nguoi giap viéc gia
dinh ¢ Viét Nam lam viéc thong qua céc nha
cung cdp dich vu. Do dd, can phai hoan
thién quy ché phap ly vé hop dong lao dong
doi voi nhom lao dong la nguoi gitp viéc gia
dinh lam viéc cho céc cong ty cung iing dich
vu gitp viéc gia dinh ¢ Viét Nam hién nay’.

Thit nam, thi€u quy dinh vé thoi giolam
thém, chua ro rang trong quy dinh vé thoi
giornghi ngoi, nhat la déi voi nguoi lao dong
la nguoi gitp viéc gia dinh séng cung voi gia
dinh nguoi st dung lao dong; quy dinh ve
thoi gian nghi 1€, Tét con thiéu linh hoat va
chua phu hop véi thuc té. Phap luat cho
phép hai bén tu thoa thuan ve thoi gio lam
viéc, thoi gio nghi ngoi nhung nguoi lao
dong phai dugc nghi it nhét 8 gio, trong do
6 6 gio lién tuc trong 24 gio lién tuc.

Ngoai ra, chua c6 gioi han thoi gian cong
don doi voi nghi hang tuan: hién nay, phap
luat chi quy dinh chung vé viéc nguoi st
dung lao dong va nguoi lao dong la nguoi
gitp viéc gia dinh c6 thé thoéa thuan nghi
hang tuan binh quan 01 thang it nhat 04
ngay néu khong thé bé tri nghi hang tuan la
01 ngay co dinh trong tuan. Trong khi do,
ILO khuyén nghi giéi han thoi gian nghi
hang tuan dugc cong don ctia lao dong la
nguoi gitup viéc gia dinh khong duoc qué 14
ngay boi néu cong don nghi hang tuan qua
nhiéu tic 1a nguoi lao dong phai lam viéc
lién tuc trong thoi gian dai, rat vat vad,

Thit sdu, B¢ luat Lao dong ndm 2019
nghiém cam nguoi st dung lao dong nguoc
dai, quay roi tinh duc, cuong btic lao dong,
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dung vi luc doi voi lao dong la nguoi gitp
viéc gia dinh. Tuy nhién, hién chua c6 quy
dinh giai thich va m6 ta r6 hanh vi nao dugc
coi la cuéng btc lao dong? Hanh vi nao la
qudy rdi tinh duc? Thuc t€ néu chi duoc dinh
nghia tai B9 ludt Lao dong nam 2019 thi
khong thé dé dang dé nhan biét cac hanh vi
cuong btic lao dong va quay roi tinh duc.
Trong khi do, hién nay ILO da duara 11 ddu
hiéu lao dong cudng buc®.

3. Giai phép hoan thién phép luit vé lao
dong la nguoi gitp viéc gia dinh

Mot Ia, can bo sung huéng dan cu thé
doi voi hinh thic giao két hgp donglao dong
bang van ban duéi hinh thitc dién tt trong
Nghi dinh huéng dan thi hanh B¢ Iudt Lao
dong; can c6 nhing quy dinh cu thé hon vé
hinh thttc vdan ban nay, tranh truong hop
nguoi sit dung lao dong loi dung su thiéu
hiéu biét ctia nguoi lao dong dé cho nguoi
lao dong ky nhiing hop dong lao dong voi
nhting diéu khoan bat loi.

Hai Ia, can c6 huong dan r6 hon khi thuc
hién khoan 1 Diéu 161 B¢ Iudt Lao dongnam
2019 vé “cac cong viéc khéc cho ho gia dinh
nhung khong lién quan dén hoat dong
thuong mai” dé tao thuan loi cho céc bén khi
xac dinh pham vi cong viéc gitp viéc gia dinh.

Ba Ia, b6 sung tiéu chi xac dinh dau hiéu
“quan ly, diéu hanh, giam sat” ctia nguoi st
dung lao dong gitip nhan dién quan hé hgp
dong lao dong. Theo ILO, quan hé lao dong
hay quan hé viéc lam 1a mai lién két phép ly
gitta nguoi stt dung lao dong va nguoi lao
dong, nod ton tai khi mot nguoi thuc hién
cong viéc hodc dich vu trong mot sé diéu
kién nhat dinh dé dugc huong thitlao. Dé b
sung cac tiéu chi xac dinh dau hiéu “quan ly,
diéu hanh, gidm sat” cia nguoi st dung lao
dong trong quan hé hop dong lao dong tai
Viét Nam, c6 thé dua vao mot so goi y cua
ILO vé cac ddu hiéu chi bdo quan hé viéc
lam, bao gom:
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(1) Thuc t€ rang cong viéc d6 duoc tién
hanh véi sy huong dan va kiém soét ctia mot
bén khéc; c6 suw gén két ctia nguoi lao dong
trong t6 chiic cia doanh nghiép; dugc thuc
hién thuan tiy hodc chu yéu vi lgi ich ctia
nguoi khéac; do nguoi lao dong thuc hién;
duoc thuc hién trong thoi gian lao dong
hodc noi lam viéc cu thé dugc bén giao viéc
yéu cau hoac thong nhat; cong viéc dién ra
trong khoang thoi gian cu thé va c6 su lién
tuc nhat dinh; yéu cau nguoi lao dong phai
san sang lam viéc; hoac bén giao viéc cung
cdp cong cuy, vat tw va may moc va (2) Tra
thu lao dinh ky cho nguoi lao dong; thuc té
rang viéc tra thu lao d6 la nguon thu nhap
chinh hodc duy nhét ctia nguoi lao dong; tra
thu lao bang hién vat, nhu: do an, nha &
hodc di lai; cong nhan cac quyén lgi, nhu:
nghi hang tuan va nghi hang ndm; thu lao
dugc bén giao viéc chi tra cho nguoi lao
dong dé thuc hién cong viéc hodc nguoi lao
dong khong phai chiu rui ro vé tai chinh.
Néu céc ddu hiéu chi bao thoa man thi quan
hé hop dong lao dong ton tai va phai duogc
cac bén ghi nhén.

Bon 14, stta d6i cac quy dinh vé pham vi
cung tng dich vu gitp viéc gia dinh. Dé mo
rong pham vi 4p dung cac quy dinh vé hgp
dong lao dong cho ca nhom lao dong la
nguoi gitup viéc gia dinh lam viéc cho cac
cong ty cung tng dich vy, thay vi stt dung
duy nhat thuat ngt “nguoi st dung lao
dong”. Mat khac, nham rang buoc trach
nhiém ctia ho gia dinh tryuc tiép stt dung cac
dich vu tiéu dung do nguoi giup viéc cung
cép, nhu tao diéu kién cho nguoi lao dong
dugc nghi ngoi t6i thiéu, huéng dan cach st
dung may, thiét bi, do dung... nha lam luat
nén ding cum tt “ho gia dinh”. Mot s6 phan
cta mau hop dong lao dong véi lao dong la
nguoi giup viéc gia dinh tai Phu luc V cliing
can thay doi lai cho phut hop nhu thong tin

“Bén A: nguoi sttdung lao dong”, khong nén
an dinh la dai dién ho gia dinh, hodc céc
doan nguoi lao dong “song tai gia dinh
nguoi stt dung lao dong” hodc “song cung
nguoi stt dung lao dong” nén thay bang
“song cung ho gia dinh”.

Nam Ia, can stta d6i quy dinh vé thoi gio
lam viéc, thoi gio nghi ngoi, nghi hang tuan
doi voi lao dong 1a nguoi gitp viéc gia dinh.
Trong qua trinh hoan thién phép luat ve
quan hé lao dong gitip viéc gia dinh can stta
d6i quy dinh veé thoi gio1am viéc va thoi gio
nghi ngoi theo huéng linh hoat hon, phu
hop vo6i nhip sinh hoc cta con nguoi dé
nguoi gitp viéc gia dinh c6 thé nghi ngoi day
du, bao dam stc khoe va tdi tao stic lao
dong. Do do, bén canh quy dinh vé thoi gian
nghi ngoi t6i thiéu 8 tiéng thi nén cé quy
dinh vé gi6i han thoi gian lam viéc vao bu6i
toi doi voi lao dong la nguoi gitup viéc gia
dinh. Khi b6 sung quy dinh vé gi6i han thoi
gian lam viéc nhu vay ciing tao co s& dé quy
dinh veé thoi gian lam thém, tién luong lam
thém gio trong nhing truong hop khan cap
nguoi stt dung lao dong yéu cau nguoi lao
dong lam viéc vao ban dém hodc nguoi lao
dong dongy.

Sdu 1a, bo sung quy dinh riéng danh cho
lao dong la nguoi giup viéc gia dinh 1a phu
ntt va tré em. Phap luat Viéet Nam can c6
nhimg quy dinh huéng dan cu thé véi céch
thttc lam nhu cta ILO dé ban than lao dong
la nguoi gitp viéc gia dinh, nguoi st dung
lao dong cting nhu céc can b thuc thi phap
luat, can bo cong doan, cac co quan, to chiic
lién quan c6 thé dé dang van dung trong
thuc té€ dé bao vé quyén cua lao dong la
nguoi giup viéc gia dinh.

4, Két ludn

Hién nay, cdc quy dinh phap luat Viéet
Nam hién hanh vé lao dong la nguoi gitp
viéc gia dinh da twong déi day du va co ban
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la hop ly va pht hop véi tiéu chudn lao dong
quoc té. Tuy nhién, mdt s6 quy dinh van con
bat cép, thiéu kha thi. Thuc tién thuc hién
phép luat vé lao dong la nguoi gitip viéc gia
dinh con nhiéu han ché, nhiéu quy dinh
phép luat chua dugc céc bén trong quan hé
lao dong thuc hién, tinh trang lao dong la
nguoi gitp viéc gia dinh bi vi pham quyén
loi van dién ra phé bién. Do d6, phap luat vé
lao dong la nguoi gitp viéc gia dinh can
hoan thién, huéng t6i bao dam quyeén loi
cta cac chu thé trong quan hé lao dong, dua
cong viéc gitp viéc gia dinh tr¢ thanh viéc
lam bén vig cho nguoi lao dong; dong thoi,
can phai théng nhat, dong bo trong hé
thong phép luat qudc gia, phu hop voi tiéu
chuén lao dong quoc téd
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