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QUYEN THU G1UJ TAI SAN BAO DAM:
MOT SO BAT CAP VA KIEN NGHI

NGUYEN TAN MAM”

Tai san bdo dam I4 co s¢ an toan ngudn von truée nhimg rii ro trong hoat dong tin dung.
Thu gitt va xitly tai san bdo ddm Ia mét trong nhimg quyén co bdn ctia t6 chitc tin dung duroc
ghi nhin trong lugt thuc dinh Viét Nam. Vé Iy ludn, phép luat quy dinh vé quyén thu git tai
sdn bao dam chua that su cu thé, ré rang, ddn dén ché dinh nay chua phét huy dugc hiéu
qud cao nén hoat dong thu giit tai sdn bdo ddm Iuén gdp nhiéu khé khan, b4t cip. D€ phat
huy hiéu Iiec, hiéu qud, quyén thu gitt tai sdn bdo ddm ciia t6 chitc tin dung, nhiing khé khan,
bt cap cdn duoc nhan dién cu thé dé lam co sé khoa hoc cho nhiing kién nghj, dé xudt hoan
thién quy dinh ctia phdp ludt vé ché dinh nay.

Tir khoa: Quyén thu git tai san bdo dam; thé chdp tai san; xit Iy tai san bao dam; chimng thu
cong chiing.

Secured assets serve as a safeguard against risks in credit activities. Seizing and disposing
secured assets is one of the fundamental rights of credit institutions, as recognized under
Vietnam'’s positive law. However, from a theoretical perspective, laws on the right to seize
secured assets remain insufficiently specific and clear. As a result, this legal mechanism has
not been effectively implemented, and the asset seizure process continues to face numerous
challenges and inconsistencies. To enhance the effectiveness and enforceability of credit
institutions’ right to seize secured assets, it is essential to identify these issues clearly, thereby
providing a scientific basis for legal recommendations and proposals to improve the relevant
legal framework.

Keywords: Right to seize secured assets; asset mortgage; disposal of secured property;
notarized deed.
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1. Dit vin dé

Quyén thu git, xtt Iy tai san bao dam cua
t6 chirc tin dung (goi tat 1a quyén) duoc quy
dinh trong céc vin béan vé linh viic bao dam
thuc hién nghia vu dan sy, nhu: Bg Iudt Dan
sirndm 2015 va nghi dinh, nghi quyét, thong
tu... Quyén nay cho phép bén nhan bao dam
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(bén A) dugc quyén cht dong thuc hién dé
xt Iy, thu hoi ng khi bén bao dam (bén B) vi
pham nghia vy; khi d6 nguoi dang ndm git
tai san phai hgp tac va thuc hién nghia vu
giao nop.

* NCS cua Truong Dai hoc Tra Vinh
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Tuy nhién, mot trong nhimg tré ngai lon
nhat la ng xdu ngay cang dién bién phtc tap,
nén phdp luat ludn la cong cy, giai phap hiru
hiéu dé x(t Iy nham dat muc tiéu kéo giam ng
xau xuoéng dudi mic 3%. Theo do, doi hadi
hoat dong thu git tai san bao dam dé xt ly
cua to chic tin dung phai duoc thuc hién mot
cach nhanh chéng, hiéu qua va loai trit cac
yéu to tro ngai. Thuc t€, cac to chiic tin dung
gdp muon van kho khan khi thuc thi quyén
nay, trong doé phap luat hién hanh van con
nhting diém chua cu thé, r6 rang vé co ché,
céch thic dé céc to chic tin dung chti dong
thue thi nham tu bao vé quyén loi.

2. Nhan dién nhitng kh6 khén, bat cap

Mot Ia, kinh té khoé khan dan dén no xau.

Néam 2008, khting hoang kinh té 16n nhat
lich stt da dién ra trén toan cau, bt nguon tix
su bung n6 ctia bong bong nha dat tai My,
kéo theo sur sup d6 ctia hang loat ngan hang
dau tu, thuong mai lén va nhiéu t6 chtc, ca
nhan trong cung hoat dong!. Kinh té Viét
Nam cting khong tranh khoi hé luy; lam phat
tang manh trong nita dau nam 2008; kim
ngach xudt nhap khdu giam; lai sudt va ng
xau tang cao, tin dung giam...

Giai doan 2011 - 2016, c6 thoi diém no
xau lén dén 13%, giai phap “Co cdu lai hé
thong cac td chuc tin dung” duoc thuc hien?.
Dén ngay 21/6/2017, Quoc hoi ban hanh
Nghi quyét s6 42/2017/QH14 vé thi diém xit
ly ng x4u véi nhiéu giai phdp ctng rdn, hiu
hiéu da gitp kéo gidm ng x4u, 6n dinh nén
kinh t& va tdng truong tin dung bén vimg’.

Ttrsau ndm 2020, tinh trang gian cach xa
hoi do dai dich Covid-19 da lam giam chi tiéu
ctia nguoi dan va lam gian doan hoat dong
san xudt - kinh doanh, xuat khiu... dan dén
nhu cdu tin dung bi suy giam. Mac dit nhiéu
goi ho tro, 1ai sudt wu dai, tai co cdu... da
dugc trién khai nhung no xdu van tiép tuc ¢
muc trén duéi 3% (ca biét c6 don vi cao 23%)
va tiém an nhiéu rui ro. Thuc tién doi héi can
phai luat héa cac quy dinh vé xtt Iy ng xdu va
tai san bao dam.

Hai la, ché dinh vé quyén trong luat thuc
dinh con han ché.

V6i quyén nay, phdap luat trao cho bén
nhan thé chap quyén chu dong tu bao vé
quyeén loi cia minh; quyén dugc thu hoi tai
san khi bén mdc ng vi pham nghia vu. Ve
nguyén tic, quyen nay luén dugc ciac bén
tham gia ton trong va tu giac thuc hién.

Vé quyén tu bdo vé. Chu thé duogc thuc
hién quyén nay trong khuon khé quy dinh
ctia phép luat mot cach c6 trat tu va hop ly.
Tuy nhién, trinh ty, tht tuc thu gitt nhu thé
nao thi phép luat chua c6 quy dinh cu thé.
Gia dinh, trong truong hop bén dang nam
gitt tai san khong tu nguyén giao thi t6 chiic
tin dung phai lam gi dé thu git trong pham
vi quyén nay thi phép luét chua chira vanéu
quyét liét dé thu gitt cho bang duogc, bat
chap su can trg, chong doi thi rat c6 thé su
viéc sé bi ddy di xa hon, kho dé bao dam an
ninh trat tu.

Theo Diéu 301 Bg luat Dan sur thi nguoi
dang ndm gik c6 nghia vu giao tai san bao
dam cho bén A dé x Iy nhung néu khong
giao thi bén A c6 quyén yéu cau Toa an giai
quyét. Nhu vay, thuc chédt quyen tebao ve da
bi triét tiéu boi hanh vi khong giao tai san va
viéc khéi kién ra toa chi dé gianh quyén loi
duoc khai kién ma khong nham xtt 1y bén vi
pham; quyén nay khong thé thuc thi néu vap
phai su tré'ngai va tro nén kém hiéu luc, hiéu
qua trong thuc tién.

V€ cdc truong hop xiz Iy tai sdn bao dam.
Khodan 1 va 2 Diéu 299 B9 luat Dan su vé cac
truong hop xtt ly tai san bao dam, cho phép
x4c dinh khi dén han hoac chwa dén han
thuc hién nghia vu ma bén nhan bao dam
duoc st dung quyén dé thu git va xit Iy tai
san bao dam. Day la mot bat cap thit hai cho
bén chi ng néu nhu gép phai su bat hop tac
ctia bén dang cam gitt tai san, boi khi khong
thé tu thu gitt duoc tai san thi khong thé xit
Iy ng. Diéu nay doi héi cac quy dinh trong hé
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thong phép luat dan sy can minh dinh cu thé
vé ché tai xtt Iy doi voi bén dang ndm git tai
san ma vi pham quy dinh nay.

Vé quyén ctia bén nhan thé chdp. Theo
khoan 7 biéu 323 B¢ Iudt Dan sy, khi xtt Iy tai
san bdo dam, bén A dugc quyén xem xét,
kiém tra truc ti€p tai san va khong gay anh
hudng dén quyén loi ctia bén B; quy dinh nay
chi rang bugc trach nhiém bén A va bo ngo
trach nhiém cua bén B; gia dinh ho can tro
khong cho xem xét, kiém tra thi co ché nao
sé bao vé bén A?

Vé han ché cua Nghi dinh so
21/2021/ND-CP. Nghi dinh da quy dinh ve
bién phép xttly trong truong hop bén B hoac
nguoi dang gitt khong giao tai san bao dam
deé xtt Iy (ké ca trong truong hop khong phoi
hop hodc c6 hanh vi can tro viéc xem xét,
kiém tra thuec té va gay thiét hai) phan nao da
khdc phuc dugc kho khan va bao vé quyén
loi ciia bén A. Tuy nhién, quy dinh nay cting
chua du stic d€ ran de hodc triét tiéu su bat
hop téc khi bén B ¢6 tinh vi pham, gay bat loi
chobénA.

Theo khoan 6 Diéu 52 Nghi dinh s6
21/2021/ND-CP ngay 19/3/2021, khi xay ra
tinh trang “khong giao tai san” dé xtt 1y no thi
bén nhan bao dam chi duoc “xem xét, kiém
tra thuc t€ tai san bao dam” nham “ngan
chan viéc tau tan tai san bao dam”, dé sau do
lya chon mot trong hai phuong thic “dé xt
ly” hodc “yéu cau Toa an giai quyét”. Phuong
thiic “dé xtt ly” duoc x4c dinh la chti no thuc
thi quyén va phai thu gitt cho duoc tai san dé
xtt ly; tuy nhién, luat khong quy dinh cu thé
phai thu gitt nhu thé nao, theo trinh ty, thu
tuc nao... trong khi nguoi dang cam gitt tai
san co tinh khong giao. Néu bén chu ng st
dung luc lugng dé khong ché, ép buoc thi
ban chat sy viéc khong dung lai & mic do
phai bao dam an ninh trat ty ma c6 nguy co
di xa hon gi¢i han cho phép (c6 thé la hanh
vi cudp, cuong doat, chiém tai san). Do vay,
néu tinh huéng nay xay ra, bén A khong thé
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lam gi khéac hon ngoai viéc dong vién, thuyét
phuc... va cudi cung phai khéi kién. Quy
dinh phap ly nay la rao can lon, khién cho
bén A khong thé thuc thi quyén ctia minh
trudc su xam hai nay.

Theo khoan 8 Diéu 52 Nghi dinh
21/2021/ND-CP: “Bén bao dam hodc nguoi
dang gitt tai san bao dam khong giao tai san
bao dam theo thda thuan hoac khong giao
tai sin bao dam theo quy dinh tai Diéu 301
cua B9 ludt Dan su, khong phoi hgp hodc co
hanh vi can tré viéc xem xét, ki€ém tra thuc té
tai san bao dam ma gay thiét hai cho bén
nhan bao dam thi phai boi thuong”, rat c6
thé day 1a mot rao can phap ly tiép theo; boi
1é viéc “khong giao” va “khong phoi hop” c6
thé dugc xem la trdi phap luat va can phai
xt Iy nghiém khac dé ran de, phong ngira,
nhung nguoc lai, bén A phai cho dén khi va
chi khi c6 “gay thiét hai” & mtc do can thiét
thi trdch nhiém boi thuong méi duoc dét ra;
va néu khong gay ra mot thiét hai cu thé nao
thi ho sé khong phai gdnh chiu bat ky mot
ché tai phdp ly nao. Quy dinh nay da
“khuyén khich” cho bén B duogc thuc hién
nhig hanh vi can trg, bat hop téc, gay bat
loi (khong gay mot thiét hai cu thé nao) doi
voi hoat dong ti€p can, xem xét, thu git dé xir
ly tai san bao dam.

Nghi quyét s6 42/2017/QH14 (hét hiéu
luc ndm 2023) dugc ddnh gid thanh cong rat
16m vé chinh séch xtt Iy ng xdu; da xac dinh
rd quyén, nghia vy, trdch nhiém cta co
quan, t6 chtic, ca nhan c6 lién quan... bac
biét, Nghi quyét da quy dinh chi tiét ve
quyén thu git tai san bao dam cta cac t6
chtic tin dung; nghia vu tra ng cho t6 chtic
tin dung dugc uu tién; chinh quyén dia
phuong céc cdp va co quan cong an noi tién
hanh thu git tai san bao dam, tham gia bao
dam an ninh trat tu. Quyén nay da tao nén
mot hanh lang phép ly cho phép bén A dugc
chti dong hon trong viéc ndm git tai san bao
dam dé xt Iy, gop phan kéo giam no x4u.
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Song quyén nay ciing gap phai nhing
vuong mac. Pang luu y, su bat hgp tac cua
cht s& hitu hoac nguoi dang ndm git hop
phép doi voi tai san bao dam la mot rao can
rdt 16n trong qud trinh nay. Luat cho phép
bén A c6 quyén tu minh thu git tai san bao
dam dé xt ly, vi vay, khi gap phai su phan
khang, bat hgp tac thi bén A khong thé hanh
dong vuot qua pham vi cho phép cta luat va
cuo6i cung la phai nho dén toa an dé xt ly (vi
luc lugng cong an va chinh quyén co sé chi
tham gia bao dam an ninh trat tu hoac dé
chuingkién...).

Ba la, nhan dién tinh thiéu hiéu qua cta
ché dinh quyeén thu gitt tai san bao dam.

(1) Quyeén tu bao vé chua duoc ton trong
trén thuc t€, nhat 1a tir phia nguoi mac ngva
nguoi dang ndm gitt tai san bao dam. Do do,
phép luat can quy dinh cu thé, ro rang ve
pham vi, mtc do, trinh ty, tht tuc, luc lugng
tham gia... dé thuc thi quyén nay; bén canh
do, can thiét ban hanh mdt ché tai phép ly
that nghiém khéc dé x ly nhitng hanh vi
xam hai dén quyén nay, ma bat dau tu bo
luat goc 1a B luat Dan synam 2015.

(2) Ve cac truong hop xtt ly tai san bao
dam (khoan 1 va 2 Diéu 299 B¢ luat Dan su)
can quy dinh cu thé trong hai truong hop can
thiét (dén han hoac chuwa dén han thuc hién
nghia vu) vé pham vi, mtc d9, trinh ty, tht
tuc, luc lugng tham gia... dé bén nhan bao
dam dugc chi dong thuc thi quyén ma khong
vuot qua gioi han cho phép; dong thoi, dinh
ra bién phdp x ly doi voi nhiimg hanh vi vi
pham, can tr¢ thuce hién quyén hop phap...

(3) V& quyén ctia bén nhan thé chdp
(khoan 7 Diéu 323 B¢ ludt Dan suva khoan 6
biéu 52 Nghi dinh s6 21/2021/ND-CP) van bi
xam hai, chti ng gap khé hoac khong thé xam
nhdp vao bén trong noi cat gitt tai san (néu
khong muon vugt qud giéi han luat dinh) dan
dén viéc khong thé xem xét, kiém tra, xitly...
va mot 1an ntra, cai kho ctia bén A van chua
duoc xem xét, thdo go, trong khi quyén lgi

dang bi xam hai. Do d6, phap luat can c6 quy
dinh cu thé vé co ché phép ly viing chic dé
chti no thuc thi quyén ctia minh, bugc bén
mdc ng phai ton trong, nghiém chinh chap
hanh quy dinh cta phép luat.

(4) Ve giao tai san bao dam dé xtrly (Diéu
301 B¢ luat Dan surva khoan 8 Diéu 52 Nghi
dinh s6 21/2021/ND-CP), rat kho xtt Iy nguoi
dang git tai san bao dam ma khong thuc
hién nghia vu giao cho bén A, khong gay mot
thiét hai dang ké nao (ca vé dinh luong va
dinh tinh). R6 rang, khi bén B vi pham nghia
vu ma khong bi xtt Iy vi viéc khoi kién chi dé
thu hoi ng chit khong nham xt ly vi pham
nay. Mat khéc, viéc boi thuong phai dugc
can ctt vao muc do thiét hai cu thé do chinh
hanh vi vi pham gay ra. Thong qua quy dinh
nay, quyéen tu bao vé quyen dan suva quyén
xtt ly tai san bao dam cua chu no khong c6
gid tri trén thuc t€. Do vay, phép luat can co
mot ché tai nghiém khic dé€ bén mac ng phai
hinh thanh tam thé “khong muon, khong
dém, khong thé” vi pham nghia vu tra ng.

T nhiing bat cap, han ché cta ché dinh
vé quyen thu git tai san bao dam cho thdy,
céc t6 chtic tin dung ludn phai doi dién voi
nhiéu thach thtc, kho khan. Luat thuc dinh
cho phép t6 chtic tin dung c6 quyéen tu bao
vé, quyén thu git va xt ly tai san, bén B c6
nghia vu phai trd ngva giao tai san dé xttly...
nhung néu qua trinh x ly xuat hién sy bat
hop téc, chong doi thi ngoai nhiing bién
phap mém déo (dong vién, thuyét phuc, hoa
giai...), cac t6 chtic tin dung chi con mot giai
phédp duy nhat la khoi kién (hinh thtic nay
thuong mang lai su ton kém vé chi phi, thoi
gian); trong khi bén B vi pham phdp luat thi
khong bi xtt ly. Thuc trang nay da l[am anh
huong dén tinh nghiém minh ctia phép luat;
dong thoi, lam phat sinh nhiing kiéu doi ng
khong phu hop dao durc xa hoi va phép luat,
kiéu doi no c6 tinh chat xa hoi den, lam anh
hudéng nghiém trong dén trat tu phap luat va
st phét trién bén viing cia nén kinh té.
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Tham khao luat phdp ctia mot sé6 qudc
gia c6 diéu kién tuong dong véi Viet Nam
cho thdy, céc dieu khoan phap luat dugc
dinh ra nham nhanh chéng thu git dé xtt ly
tai san va han ché dén muc thap nhat hao
ton veé thoi gian, chi phi. Do d6, phap luat
Viét Nam can nghién ctiu, ké thtra tinh wu
viét nay dé diéu chinh, bo sung vao luat thuc
dinh. Ddc biét, ché dinh ching thu cong
ching rat can dugc nghién ctiu, phan tich
phd quat vé nhitng noi dung co ban, trong
tam, dé co co so khoa hoc va thuc tién cho
dé xudt khung phép Iy pht hgp véi dieu kién
0 Viét Nam, dinh huéng dén mot phuong
thitc httu hiéu nhdt cho tién trinh xt ly tai
san bao dam va dong thoi dat dugc muc tiéu
kéo giam ng xau dén miic thap nhat theo chi
dao cua Chinh phu.

Ché dinh ching thu cong chiing bao gom
cac noi dung co ban, nhu: tinh phap ly, diéu
kién bat buoc, cach thic thi hanh, nguyén
tac thuc hién va gia tri nhumot ban dn ngoai
tu phap.

Vé hinh thiic va ngi dung phép ly. Ching
thu cong ching, bao gom: (1) Ghi ngay,
thang, nam xac lap; nodi dung, cac diéu
khoan da théng nhat vé quyén va nghia vu
ctia cac bén tham gia; la bang ching cao
nhat do cong chiing vién ban hanh va té
chtic thi hanh; c6 hiéu luc phai thi hanh
ngay nhu mdt ban an ngoai tu phép; (2) Co
hiéu luc bat budc phai thi hanh doi voi mot
khodn ng c6 bao dam khi bén B khong hoan
thanh nghia vu tra ng; (3) Cho phép bén A
duoc quyén theo dudi, quan ly dé bao dam
tai san nay khong vuot ra ngoai tam kiém
soat cho dén khi ng dugc giai quyét xong; (4)
Cho phép bén A c6 thé thuc hién quyén thu
gitt tai san khan cap ma khong can dén phan
quyét cia toa an va dugc quyén uu tién 1én
trén hét so voi cdc chti ng khéc (trén cung tai
san thé chdp).

Vé diéu kién bdt bugc. Khi bén B vi pham,
ngay sau khi hét thoi han da duoc ghi trong
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hop dong tin dung. V6i ching thu cong
chting, chti ng thuc hién quyén cht dong xtt
ly tai san, thu hoi ng dudi mot trong hai hinh
thitc: te minh t6 chtc viéc thu git tai san
hodc khdi kién; bén A phai chimg minh day
da vé ngva lai sudt phat sinh can phai thanh
todn, cting nhu céac diéu kién cu thé dé lam
can ct phdp ly khi &p dung céc bién phap
phu hop.

VEé cdch thic thi hanh. Chting thu cong
chiing cho phép chi no c6 thé tién hanh
ngay lap tic dudi nhiéu hinh thiic dé thu hoi
va xt ly tai san bao dam, trong do co thu gitt
khdn cap, tich thu va tich thu dé ban tai san
(la dong san hodc bat dong san).

Vé nguyén tdc. Chting thu cong chiing
dugc thuc thi phai bao dam day du cac
nguyén tdc nghiém ngdt, khong xam hai
hoac gay phuong hai dén nguoi khéc, chting
duoc uu tién trudc nhdt khi chiing thu cong
chiing duoc xac lap; bao dam an ninh trat tu
va loi ich cua cac bén tham gia khi tai san bi
thu gi va ké bién, ban dau gia tai san.

Vé gid tri, chiing thur cong chiing nhu mot
ban dn ngoai tu phdp. Gia tri phép ly nay
dugc cau thanh trén céc can ct phap ly
(dugc quy dinh trong van ban quy pham
phap luat); dia vi phdp ly (day la mot trong
nhitng yéu t6 cdu thanh quan trong cta
quyén xtt Iy tai san ctia bén A); ban chat phap
ly (quyén va nghia vu ctia cac bén deu dugc
ton trong...).

Chting thu cong chimg 1a mot ché dinh
c6 gia tri phép ly cao nhdét, cho phép chu ng
nhanh chdong tiép can tai san dé thuec thi cac
quyén cua minh, nhu: kiém soét, khai thac
gid tri kinh té, chong lai cac hanh vi de doa
quyeén loi... va dugce tu cht trong hoat dong
thu gitt va xtt Iy tai san trong khuon khé phap
ly nghiém ngt.

3. Két luan

Hoat dong thu git, xt ly tai san bao dam
cta céc to chtc tin dung luon phai doi mat
v6i nhiéu kho khan, théch thiic; cling chinh
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tir day da thuc day nén mot tién trinh dé
hinh thanh moét ché dinh phép ly méi, do la
quyeén thu git tai san bao dam dé xi Iy ngva
quyén nay can phai tiép tuc duoc khang dinh
va hoan thién hon trong khuon kho phép ly
chat che, dé that swla mot cong cu phép ly,
vita bao dam tinh hiéu qua, vira tranh tinh
trang doi no theo kiéu bao luc, gay anh
hudéng nghiém trong dén trat tu xa hoi.

Ché dinh phép Iy méi can dugc nghién
ctu va ap dung, do6 chinh 1a chimg thu cong
chiing dugc xay dung trén co s& khdc phuc
va hoan thién cac quy dinh cta phap luat vé
ché dinh quyén thu gitt va xit Iy tai san bao
dam bat dau tix bo luat goc - Bo luat Dan su
va cac van ban quy pham phdp luat c6 lién
quan, tién dén can thiét phai luat hoa, xay
dung Ludt Xtr Iy tai san bao dam dé dap tng
yéu cau cdp thiét nhat trong giai doan hién
nay. Voi ché dinh ching thu cong ching
dugc chdp nhan, cac t6 chic tin dung dugc
phap luat trao cho quyén theo dudi va cha
dong thu gitt tai san bao dam dé bao vé
quyén loi cia minh. Chiing thu cong chiing
s€ la mgt cong cu hitu hiéu nhét, mang day
da gia tri phap ly cao nhét, phu hop véi
truyén thong dao dic, nhan van va dugc
toan xa hoi ton trong, chdp hanh nghiem(J
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