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PHAP LUAT XU PHAT VI PHAM HANH CHINH
D01 VGI NGUGI CHUA THANH NIEN

VUNGQC HA”

Xir phat vi pham hanh chinh déi v6i nguoi chuza thanh nién Ia mt trong cdc hoat dpng nam
trong linh vure xit Iy vi pham hanh chinh. Pay la hoat dong dp dung cac hinh thiic xit phat,
bién phédp khdc phuc hdu qud doi véi hanh vi vi pham phdp ludt ctia nguoi chua thanh nién.
Bai viét néu thuc trang phdp ludt vé xit phat vi pham hanh chinh d6i v6i ngudi chua thanh
nién; dé xuat mgt s6 gidi phdp nham hoan thién quy dinh ndy trong thoi gian t6i.
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Administrative sanctions for juveniles fall within the broader scope of administrative
violation handling. This involves the imposition of penalties and remedial measures for
unlawful acts committed by juveniles. The article examines the current legal framework
governing administrative sanctions imposed on juveniles and proposes several

recommendations for improving relevant regulations in the future.
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1. bat van dé

Nhiing nam gan day, tinh hinh nguoi
chua thanh nién vi pham phép luat dang c6
chiéu huong gia tang, ca vé so luong va chat
lugng. Tinh trang t6i pham tré héa dang c6
chiéu huong gia tang, trong dé xuat hién ca
nhting hanh vi pham tdi dac biét nghiém
trong. Theo bdo cdo hiang nam ctia nganh
Cong an, hanh vi do nguoi chua thanh nién
thuc hién chiém ty1¢ 16n 1a xam pham s& httu
(khoang 46%), trong d6 hanh vi trom cap tai
san chiém ty 1é khoang 38%. Céac hanh vi
pham khdac, nhu: xam pham tinh mang, stc
khoe, danh dy, nhan phdm nguoi khac
(khoang 18%) trén téng s6 vi pham; bao gom
cac toi, nhu: giét nguoi, cudp tai san, cudp

giat tai san, toi cd y gay thuong tich hodc gay
ton hai cho stic khoe ctia nguoi khac. Ve gigi
tinh, do tuoi, 96% nguoi chua thanh nién vi
pham phap luat 1a nam gi6i, chu yéu tt 16
dén dudi 18 tudi. Trong tong s6 nguoi chua
thanh nién vi pham phap luat thi da so la vi
pham lan dau, c6 gan 24% khong biét chix
hoac chi hoc tiéu hoc; gan 48% da thoi hoc;
gan 21% nguoi chua thanh nién bi khéi to co
hoan canh gia dinh khong thuén lgi nhu bo
hoac me bi phat tu, ly di, khong cé6 bo hoac
me, hodc di lang thang!. Tl nhiing con s6
cho thdy, diéu kién, hoan canh bén ngoai tac
dong cung voi nhan thiec chua day dua caa tré
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chua thanh nién la yéu t6 dan dén hanh vi vi
pham phép luét.

2. Danh gid quy dinh ctia phap luat xtr
phat vi pham hanh chinh d6i véi nguoi chua
thanh nién hién nay

Theo thong ké sobo, trung binh méi nam
ca nudc co6 khoang 13.000 thanh, thiéu nién
vi pham phép luat. Ty Ié gay an & tuoi vi
thanh nién 1a 5,2% doi voi nguoi dudi 14 tudi,
24,5% doi voi nguoi tr 14 tudi dén dudi 16
tudi va 70,3% doi voi nguoi tir 16 dén dudi 18
tudi’. Phan thitndm Luat Xtz Iy vi pham hanh
chinhnam 2012 (stra doi, bo sung nam 2020)
quy dinh cu thé viéc xtt ly doi voi nguoi chua
thanh nién con dugc ap dung cac nguyén tac
sau day:

Nguyén tdc thitnhat: trong qua trinh xem
xét xt ly nguoi chua thanh nién vi pham
hanh chinh, nguoi c6 thdm quyén x phat vi
pham hanh chinh phai bao dam loi ich tot
nhdt cho nguoi chua thanh nién. Bién phap
dua vao truong gido duong chi dugc ap dung
khi xét thay khong c6 bién phédp xt ly khac
phu hop hon.

Nguyén tdc thit hai: viéc x( Iy nguoi chua
thanh nién vi pham hanh chinh con céan ctt
vao kha nang nhan thtic ctia nguoi chua
thanh nién vé tinh chdt nguy hiém cho xa hoi
cta hanh vi vi pham, nguyén nhan va hoan
canh vi pham dé quyét dinh viéc xtt phat
hodc 4p dung bién phap xtt Iy hanh chinh
phu hop.

Nguyén tdc thit ba: viéc ap dung hinh
thiic xtt phat, quyét dinh x phat doi voi
nguoi chua thanh nién vi pham hanh chinh
phai nhe hon so v6i nguoi thanh nién c6 cuing
hanh vi vi pham hanh chinh.

Trong qué trinh x1t ly nguoi chua thanh
nién vi pham hanh chinh, bi méat riéng tu ctia
nguoi chua thanh nién phai dugc ton trong
va bao vé. Tt nhiing phan tich cho thay, viéc
danh gia cac quy dinh ctua phap luat hién
hanh vé van dé nay nhu sau:
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a. Vé noi dung ctia phdp luat xit phat vi
pham hanh chinh déi véi nguoi chua
thanh nién

Thiz nhat, quy dinh chi tiét cach tinh tudi
ctia nguoi chua thanh nién vi xt phat vi
pham hanh chinh trong truong hop khong
thé xac dinh chinh xac ngay thang sinh. Do
tudi dong vai tro rat quan trong trong viéc xac
dinh c6 hay khong vi pham hanh chinh dé tir
d6 ra quyét dinh xt phat vi pham hanh
chinh. Tuy nhién, Luat X1t Iy vi pham hanh
chinhva céc van ban huong dan lién quan lai
khong quy dinh cu thé vé cach tinh tudi dé ra
quyét dinh xtt phat vi pham hanh chinh trong
truong hop khong thé xac dinh chinh xac
ngay, thang sinh ctia nguoi chua thanh nién.
Tai khoan 1 Diéu 25 Nghi dinh s0
118/2021/ND-CP ngay 23/12/2021 quy dinh:
“Khi tién hanh x phat vi pham hanh chinh
doi voi nguoi chua thanh nién, truong hop
khong x4c dinh dugc chinh x4c tudi dé ap
dung hinh thtic xt phat, thi nguoi c6 thdm
quyén xtt phat Iua chon ap dung hinh thtc xtt
phat c6 lgi nhat cho nguoi vi pham”. Tuy
nhién, Nghi dinh cting khong néu r6 cach xac
dinh tudi dé ra quyét dinh xtt phat vi pham
hanh chinh d6i voi nguoi chua thanh nién bi
xtt phat vi pham hanh chinh.

Thit hai, quy dinh cu thé nguyén tac lam
co s xac dinh chinh xac mtec tién phat doi
vOi nguoi chua thanh nién vi pham hanh
chinh. Truong hop nguoi tir da 14 tudi dén
duoéi 16 tuoi vi pham hanh chinh thi khong
ap dung hinh thtc phat tién. Truong hop
nguoi tir da 16 tudi dén dudi 18 tudi vi pham
hanh chinh bi phat tién thi mtc tién phat
khong qua 1/2 muc tién phat ap dung doi voi
nguoi thanh nién; bi budc phai nop mot
khoan tién twong duong tri gia tang vat,
phuong tién vi pham hanh chinh vao ngan
sach nha nuoc (khoan 1 Diéu 126 ctia Ludt Xtz
Iy vi pham hanh chinh) thi s tién ndp vao
ngan sach nha nuéc bang 1/2 tri gid tang vat,
phuong tién vi pham hanh chinh. Truong
hop khong c6 tién nop phat hoac khong co6
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kha nang thuc hién bién phap khéc, phuc
hau qua thi cha me hodc nguoi giam ho phai
thuc hién thay. Tuy nhién, lién quan dén mtc
tien phat thi quy dinh “muic tién phat khong
qua 1/2 muc tién phat ap dung d6i voi nguoi
thanh nién” khong that su ro rang va tao ra
cach 4p dung phap luat khong thong nhat®.

Thit ba, quy dinh chi tiét truong hop cha
me hodc nguoi gidm ho phai thuc hién thay
nghia vu nop tién phat trong truong hop
nguoi chua thanh nién tr du 16 tudi dén dudi
18 tudi vi pham hanh chinh ma khong c6 tién
nop phat; cha me hoac nguoi gidm ho phai
ndp mot khoan tién twong duong gia tri tang
vat, phuong tién vi pham vao ngan séach nha
nudc dé thay thé cho viéc thuc hién hinh thiic
xt phat tich thu tang vat, phuong tién vi
pham hanh chinh. Muc dich chinh cta viéc
thuc hién nghia vu gidam h¢ nay la nham xac
dinh tradch nhiém cua cha me hodc nguoi
gidm ho doi véi con em minh. Day 1a hau qua
bat loi ma cha me hoac nguoi giam ho cta
nguoi chua thanh nién phai ganh chiu vi
khong thuc hién nghia vu gido duc, cham soc
nguoi chua thanh nién mot cach day du,
ding muc*. Quyét dinh xir phat vi pham
hanh chinh duoc coi la da thi hanh khi cha
me hodc nguoi gidm ho thyc hién nghia vu
nop tién thay cho nguoi chua thanh nién.
Néu cha me hoac nguoi gidm ho khong thuc
hién nghia vu nop tién thay thi co quan nha
nuoc c6 thdm quyén co thé dp dung cac bién
phap tai Diéu 68 Luat Xit Iy vi pham hanh
chinh nam 2012 hay khong? Trén thuc té,
nhiéu quyét dinh x& phat vi pham hanh
chinh dugc ban hanh dé x& phat doi voi
nguoi chua thanh nién vi pham hanh chinh
nhung cha me hodc nguoi gidm ho khong
thyc hién thi hanh theo quy dinh. Nguoi c6
tham quyén cting khong thé ap dung céc bién
phép cudng ché thi hanh quyét dinh x phat
vi pham hanh chinh doi véi cha me hodc
nguoi gidm ho ctia nguoi chua thanh nién.
Day la mot thiéu sot trong quy dinh ctia Ludt
va cé&c van ban huong dan lién quan.

b. Thuc tién quy dinh vé hinh thiic xiv
phat vi pham hanh chinh trong phdp luat xir
phat vi pham hanh chinh doi voi nguoi chua
thanh nién

Mot Ia, chua quy dinh 16 viéc 4p dung
hinh thitc xt phat “tich thu tang vat, phuong
tién vi pham hanh chinh” d6i véi nguoi tir du
14 tu6i dén dudi 16 tudi. Cau hoi dat ra doi
v6i nguoi chua thanh nién tir da 14 tudi dén
dudi 16 tuoi néu vi pham hanh chinh liéu c6
thé bi 4p dung hinh thic x phat tich thu
tang vat, phuong tién vi pham hanh chinh
hay khong? Néu c6 thi hinh thic xt phat
dugc 4p dung la hinh thitc xt phat chinh va
hinh thitc xt phat bé sung?’. Theo quy dinh
tai Diéu 134, 135 Ludt X1t Iy vi pham hanh
chinh nam 2012 khong cdm ap dung hinh
thitcc xt phat chinh 1a tich thu tang vat,
phuong tién vi pham hanh chinh d6i voi
nguoi tir da 14 tudi dén dudi 16 tudi. Tuy
nhién, tai Diéu 22 Ludt Xiz Iy vi pham hanh
chinh lai quy dinh moi nguoi vi pham hanh
chinh do nguoi tir da 14 tudi dén dudi 16 tuoi
thuc hién thi nguoi c6 tham quyén chi ap
dung hinh thtic phat chinh la canh cdo. Véi
nhiing quy dinh nay cho thdy, cac quy dinh
cta Ludt Xt Iy vi pham hanh chinh da lam
hep di pham vi va diéu kién dp dung hinh
thitc xt phat tich thu tang vat, phuong tién vi
pham hanh chinh. Do d9, cac quy dinh trén
la “ké hd” va c6 thé bi loi dung la st dung
nguoi tir da 14 tudi dén dudi 16 tudi thyc hién
vi pham hanh chinh.

Hai I, bién phap nhac nhé trong Ludt Xir
Iy vi pham hanh chinhnam 2012 (stta doi, bo
sung nam 2020) chua ro rang khi 4p dung doi
voi nguoi chua thanh nién. Tiéu chi dé ap
dung c6 thé duoc hiéu theo huéng sau:

(1) Vi pham hanh chinh theo quy dinh
trong cac van ban phdp luat vé xi phat vi
pham hanh chinh chi bi 4p dung hinh thtic
xtr phat canh céo. Trong truong hop xay ra vi
pham trong linh vyc nay, nguoi c6 thdm
quyén chi dugc dp dung hinh thtic phat canh
cdo cht khong dugc 4p dung bat ctt hinh
thitc xtt phat nao khéc.
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(2) Moi hanh vi vi pham hanh chinh do
nguoi tir da 14 tuoi dén dudi 16 tudi thuc hién
thi khong bi phat tién ma déu chi bi 4p dung
hinh thiic canh cdo v6i tu cach 1a hinh thic
xtt phat chinh. Néu nguoi vi pham da thanh
that khai bdo, hoi 16i vé hanh vi hanh chinh
ctia minh thi co quan c6 tham quyén c6 thé
ap dung bién phap nhéc nhé. Viéc 4p dung
bién phdp nay trén thuc té sé khong phat huy
duoc y nghia gido duc doi voi nguoi vi pham
néu nguoi vi pham loi dung do tudi tir 14 tuoi
dén 16 tudi dé thuc hién hanh vi vi pham
phap luat.

(3) Mtic xtt phat doi voi hinh thiic phat
tién chua du stic ran de doi voi cac hanh vi vi
pham ctia nguoi chua thanh nién. Nhiéu
nguoi vi pham luat giao thong, trong do6 c6
nguoi chua thanh nién bi bat phai ngp phat
vOi mc toi da thi méi duoc 1dy lai phuong
tién. Nhiéu nguoi da chdp nhan bo phuong
tién dé khong phai ndp tién phat. Nhu vay,
Nha nudc vira khong thu dugc tién phat vira
phai b6 ra mot khoan chi phi cho viéc tam
gitt mot sO lugng lén phuong tién vi pham
phép luat®,

¢. Quy dinh vé bién phdp khdc phuc hau
qua trong phdp luat xit phat vi pham hanh
chinh doi voi nguoi chua thanh nién

Thirnhat, Luat Xtz Iy vi pham hanh chinh
va cdc nghi dinh huéng dan lién quan trong
céc linh vuc da khong quy dinh chinh xac vé
tén goi ctia mot so bién phap khac phuc hau
qua doi voi nguoi chua thanh nién vi pham
hanh chinh, nhu: diém i khoan 1 Diéu 28, 37
Luat Xir Iy vi pham hanh chinh quy dinh bién
phép khédc phuc hau qua “budc nop lai s6 loi
bat hop phap c6 dugc do thuc hién vi pham
hanh chinh”. Tuy nhién, Diéu 135 lai quy
dinh bién phdp khdc phuc hau qua “budc
nop lai khoan thu bat hop phéap cé duoc do
thuc hién vi pham hanh chinh”. Vay, ép dung
quy dinh nao méi ding doi voi truong hop
nguoi chura thanh nién vi pham hanh chinh’.
Bdi quy dinh khac nhau vé thuat ngt phap ly
nay dan dén mot s6 dia phuong da gap vuéng
mdc trong viéc ap dung trong thuc tién.
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Thir hai, phap luat hién hanh chua quy
dinh cu thé vé céch thtc va thu tuc thuc hién
cac bién phap khac phuc hau qua déi voi
nguoi chua thanh nién vi pham hanh chinh.
Hién nay, nguoi c6 thdm quyén gap khong it
kho khan, viroéng méc khi 4p dung bién phap
“budc khoi phuc lai tinh trang ban dau” trong
xtt phat vi pham hanh chinh. Ludt Xiz Iy vi
pham hanh chinh va cac nghi dinh trong cac
linh virc chi méi quy dinh khai quat vé “budc
thuc hién cac bién phap khac phuc tinh trang
0 nhiém moi truong” nhung chua c6 quy
dinh cu thé vé cach thtc va thu tuc thuc hién
bién phap nay. Ngoai ra, su khong ro rang ve
céc thu tuc, thoi han cting tro thanh kho6 khan
trong viéc &p dung cac bién phap khac phuc
hau qua nay.

3. Giai phdp hoan thién phdp luat vé xit
phat vi pham hanh chinh d6i v6i ngudi chura
thanh nién

Mot Ia, c6 thé ap dung cach xéac dinh tuoi
ctia nguoi chua thanh nién bi xt phat vi
pham hanh chinh tuong ty doéi véi nguoi
chua thanh nién vi xtt Iy vi pham hanh chinh.
Theo khoan 1 Diéu 25 Nghi dinh s6
118/2021/ND-CP quy dinh khi tién hanh xtt
phat vi pham hanh chinh d6i véoi nguoi chua
thanh nién, treong hop khong xac dinh duoc
chinh x4c tudi dé ap dung hinh thtic xit phat
thi nguoi c6 thadm quyén xtt phat lira chon ap
dung hinh thttc x(t phat c6 1gi nhat cho nguoi
vi pham.

Hai Ia, tiép tuc nghién ctu dé stra doi, bo
sung nhimg quy dinh vé nguyén tic dp dung
céc hinh thtic xtt phat doi voi nguoi chua
thanh nién néi chung va déi voi nhiing nguoi
ttedu 14 dén dudi 16 tudi néi riéng. Theo do,
c6 thé stra d6i Diéu 22, 134, 135 Luat Xit Iy vi
pham hanh chinh theo huong “ngudi chua
thanh nién vi pham hanh chinh thi c6 thé bi
ap dung mot trong cdc hinh thtic xtt phat la
canh cdo, phat tién, tich thu tang vat, phuong
tién vi pham hanh chinh”. V6i huong stra doi
nay, nguoi chua thanh nién vi pham hanh
chinh c6 thé bi phat canh cdo, tich thu tang
vat, phuong tién vi pham hanh chinh.
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Ba Ia, d€ bao dam cho viéc thi hanh hinh
thttc xtt phat tich thu tang vat, phuong tién vi
pham hanh chinh trong truong hop nguoi
chua thanh nién vi pham hanh chinh c6 cha
me hodc nguoi gidm ho khong thuc hién nop
phat mot khodn tién twong duong thi co thé
quy dinh bo sung theo huéng: nghia vu nop
phat nay thudc vé cha me hodc nguoi giam
ho c6 con la tré vi thanh nién vi pham hanh
chinh. Ngoai ra, can quy dinh b6 sung thém
bién phdp cudng ché thi hanh dai voi cha me
hodc nguoi gidm hd néu khong thuc hién
nghia vu nham bao dam tinh nghiém minh
ctia phap luat.

Bon I3, tang cuong tuyén truyén, phd bién
gido duc phap luat vé xit phat vi pham hanh
chinh trong moi linh vuc cho cac tang lop
nhan dan, moi doi tugng trong xa hoi. Uu
tién tuyén truyén phédp luat vé xtt phat vi
pham hanh chinh theo timg nganh, linh vuc
c6 s0 vu viéc vi pham pho bién. C6 nhiing
hinh thtc truyén truyén, pho bién pht hop
v6Oi moi doi tugng trong xa hoi.

Ném Ia, nang cao trach nhiém, dao dutc
trong thi hanh cong vu ctia nguoi dugc giao
nhiém vu thyc thi phdp luat, nhat la trong
linh vuc x phat vi pham hanh chinh.

Sdu Ia, stra d6i, b6 sung mtc phat tién
mo6i mic do ndng hodc nhe tuy vao tung
hanh vi vi pham cu thé. Cac quy dinh lién
quan dén hinh thtc xit phat, miic tién phat
can dugc quy dinh ro6 rang nham tao ra su
dong b, thong nhat trong dp dung phap luat.
Xem xét mtic tién phat trong linh vize nao thi
can tang lén, linh vuc nao thi can giam xuéng
cho phu hop v6i thuc té€ xa hoi hién nay.

Bdy la, thong nhat thuat ngt tén goi
“budc nop lai so loi bat hgp phéap cé duge do
thuc hién vi pham hanh chinh” trong Ludt Xir
ly vi pham hanh chinh va cac nghi dinh lién
quan vé xt phat vi pham hanh chinh c6 ap
dung bién phép khéc phuc hau qua nay.

4, Kétluan

Trudc yéu cau vé xay dung Nha nudc
phép quyén xa hoi chi nghia Viét Nam,

nhiém vy hoan thién phép luat néi chung va
hoan thién phép luat vé xit ly vi pham hanh
chinh néi riéng cang duoc ddt ra cdp béch,
doi héi cac co quan, nguoi c6 thim quyén
nghién cttu, tham muu dé xudt nhing noi
dung can stta doi, b6 sung dé phu hop voi
tinh hinh thuc tién hién nay.

Cong tac xay dung va hoan thién phap
luat can xudt phét tr nhiing can ct Iy luan
khoa hoc vé xtt phat vi pham hanh chinh déi
voi nhom doi tugng vi thanh nién. Khong thé
ngay lap ttc c6 thé c6 dugc nhiing van ban
phit hop v6i thuc tién nhung cting can c6
nhtmg budc di thich hop trong viéc nghién
ctu dé stta doi, b6 sung quy dinh vé xtt Iy vi
pham hanh chinh néi chung va trong linh
vuc xtt phat vi pham hanh chinh doi véi
nguoi chua thanh nién noi riéng, tte do co6
nhting phuong dn phtt hop trong viéc stta doi,
bd sung cdc quy dinh cu thé doi véi nhiing
quy dinh con chong chéo, chua phit hop(J
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