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GIA QUYET KHIEU NAI HANH CHINH
VAVIEC BAO DAM QUYEN CON NGUOI HIEN NAY

TRAN THI THANH HIEN”

Quyeh khiéu nai la mét trong nhimg quyén co bdn cua cong dan, thugc linh virc quyeh dan
s va chinh tri ctia con ngum théng qua vigc thyrc hién quyén khiéu nai, cdc quyén ctia con
nguoi duge ton trong va bio dam trén thuc té. O Viét Nam, quyén khiéu nai dugc quy dinh
tai khodn 1 Diéu 30 Hién phdp 2013: “Moi ngudi c6 quyén khiéu nai, t6 cdo véi co quan, t6
chitc, c4 nhdn c6 thdm quyén vé nhiing viéc Iam trdi phdp luét ctia co quan, t6 chitc, cd
nhan”. Qua céc vu viéc khiéu nai, cdc co quan nha nuéc, ngudi c6 thim quyén trong co quan,
td chiic ki€m tra tinh diing ddn doi voi quyét dinh hanh chinh, hanh vi hanh chinh ctia minh
hodc cdn bg, cong chitc do minh quan ly. Tir do, c6 nhiing bién phdp khdc phuc, xitly nhiing
hanh vi vi pham, bao vé kip thoi quyén, lgi ich hop phdp ctia t6 chitc, c4 nhan d4 khiéu nai
hanh chinh, gép phdn bdo dim quyén céng dan, quyén con nguoi trén thuc té clia doi song
x4 hoi.

Tirkhoa: Quyén con nguoi; quyén khiéu nai; khiéu nai hanh chinh; bao dam; Hién phap.
The right to complain is one of the basic rights of citizens in the field of civil and political
rights of people; through the exercise of the right to complain, human rights are respected
and guaranteed in practice. In Viet Nam, the right to complain is specified in Clause 1, Article
30 of the 2013 Constitution: “Everyone has the right to complain and denounce to the
competent agencies, organizations and individuals about illegal acts committed by any
agencies, organizations and individuals”. Through complaint cases, state agencies and
competent persons in agencies and organizations inspect the correctness of the
administrative decisions and administrative acts of their own or of cadrers and civil servants
under their management to take measures to remedy and handle violations, promptly
protect the legitimate rights and interests of organizations and individuals that have made
administrative complaints to ensure civil rights and human rights in society.
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1. Quan diém ctia Dang va chinh sach, luat khi€u nai dugc dé cap tir Phdp Iénh
phdp luat ctia Nha nuéc vé khidu nai Khiéu nai, t0 cdo nam 1981 va Luat Khiéu
nai, to cdonam 1998 (dugc stra doi, bd sung

Van dé khiéu nai da dugc bang va Nha g 5 5 y DY SUES
nam 2004, ndm 2005) da tao co so phép ly

nudc quan tam, nhat la trong cong tac lap
phdp ctia Nha nuéc da dat dugc nhiing
thanh tyu dang ké. Hé thong van ban phap  * ThS, Truong Can bo Nong dan Viet Nam
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quan trong dé co quan, to chtic, cd nhan thuc
hién quyén khiéu nai (QKN) va cac co quan
nha nudc c6 thdm quyén giai quyét khiéu nai
(GQKN). Tuy nhién, trén thuc t€ cong tac nay
con ton tai thi€u so6t nhu viec GQKN khong
dang thoi han quy dinh, c6 nhimg vu viéc kéo
dai nhiéu nam chua duoc giai quyét dit diém,
tinh trang don thu khiéu nai ctia cong dan con
ton dong nhiéu & cac dia phuong; cac cip
chinh quyén, cdc nganh thiéu su phai hop
trong giai quyét dan dén tinh trang tri tré, dun
day trach nhiém, gay phién ha cho Nhan dan;
s0 luong don thu gtii vugt cdp khong giam,
hiéu luc cua quyét dinh GQKN khong dugc
chap hanh nghiém chinh, kip thoi.

Nhing han ché, yéu kém trong hoat dong
GQKN trén da tdc dong dén long tin cta
Nhan dan vao duong 16i cia Dang, chinh
sach va phap luat cia Nha nuoc; dong thoi
ciing 1a luc can khong nho doi voi su nghiép
d6i mai dat nudce. Diéu do dat ra yéu cau cap
thiét phai xay dung va hoan thién hé thong
phép luat, mot trong nhitng quan diém rat
co ban ma Nghi quyét Hoi nghi lan thi VIII,
Ban Chép hanh Trung uong Dang (khéa VII)
da néu: “Ddy manh giai quyét cac khiéu kién
ctia dan. Soat xét, bo sung va thé ché hoa cac
chinh sach, truéc hét doi voi nhiing linh vuc
ma dan khiéu kién nhiéu... Xtc tién viéc thiét
lap hé thong toa an hanh chinh dé xét xtt cac
khiéu kién cua dan doi voi cac quyét dinh
hanh chinh”.

Nhén thttc r6 tdm quan trong, vi tri vai
tro to 16n doi voi QKN ctia cong dan, phap
luat vé khiéu nai dugc Dang va Nha nudc ta
quan tam ghi nhan trong cac ban Hién phdp
(tt Hién phdp nam 1959) va tiép tuc ké thtra,
phat trién ngay cang hoan thién hon. Dé
QKN dugc bao dam trén thyc té€, Dang ta
ludn xéc dinh r6 day la nhiém vu quan trong
doi voi viec phéat huy dan cht, bao dam thu
hut nhan dan lao dong tham gia giam sat,
kiém tra voi hinh thic truc tiép thuc hién
quyeén, nghia vu cia minh. Déc biét, Dai hoi

dai biéu lan tht VIII cia Dang ti€p tuc nhan
manh: dé moi cong dan c6 dieu kién phat
hién, dé xuat, kién nghi gitip cho hoat dong
gidm sat c6 hiéu qua va xdc dinh r6 trach
nhiém ctia thu truong co quan trong viéc giai
quyét khiéu nai, t6 cdo ctia Nhan dan, xtt ly
nghiém minh céc hanh vi tri hoan lam cham
tré, sai léch, can thiép trai phap luat hodclan
tranh trach nhiém doi voi viéc giai quyét
khiéu nai, t6 cdo. Dong thoi, can c6 quy ché
tao thudn lgi dé nguoi dan trinh bay y
nguyén, thuc hién quyén khiéu nai, t6 cao
ctia minh.

Dé tao co s& phap ly cho viéc thuc hién
QKN ctia cong dan, xac dinh trach nhiém
cta cac co quan nha nuoc trong viéc GQKN,
Nha nuoc ta da thé ché héa duong 16i, quan
diém cta Dang vé khiéu nai ctia cong dan
thanh Hién phdp va phap luat, dong thoi ban
hanh nhiéu nghi quyét, nghi dinh, chi thi...
nham thyc hién trong thuc t€ QKN ctia cong
dan, nang cao hiéu qua GQKN.

Hién phdp nam 1992 (stta d6i nam 2001)
da dugc ban hanh tiép tuc ghi nhan va phat
trién quyéen khiéu nai, t6 cdo ctia cong dan
(tai Diéu 74). Dén nay, QKN ctia cong dan
tiép tuc duoc quy dinh trong Hién phdp nam
2013, do la: “1. Moi nguoi déu c6 quyén
khiéu nai, t0 cdo voi co quan, t6 chtc, céd
nhan c6 thdm quyén vé nhiing viéc lam trai
phép luat ctia co quan, t6 chtic cd nhan; 2.
Co quan, t6 chtic, ca nhan c6 tham quyén
phai tiép nhan, giai quyét khiéu nai, t6 cdo.
Nguoi bi thiét hai c6 quyén dugc boi thuong
veé vat chdt, tinh than va phuc hoi danh du
theo quy dinh ctia phép luat; 3. Nghiém cam
viéc tra thu nguoi khiéu nai, t6 cdo hoac loi
dung quyén khiéu nai, t6 cdo dé vu khong,
vu céo lam hai nguoi khac”? va cu thé hoa
trong Ludt Khiéu nai, cac nghi dinh huéng
dan thi hanh hodc quy dinh chi tiét Luat
Khiéu nai... Tuy nhién, khi Luat Khiéu nai
nam 2011 dugc Quoc hoi (khoa XIII) thong
qua v6i nhiing quy dinh cé nhiéu ngi dung
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moi nham tao diéu kién thuan loi hon cho
nguoi khiéu nai; tdng cuong tinh cong khai,
minh bach trong qué trinh tiép nhan, giai
quyét khiéu nai. Song, bén canh khiéu nai
hanh chinh (KNHC) con c6 khiéu nai cua
cong dan doi véi cac quyét dinh, hanh vi
trong hoat dong tu phép. Vi vay, can co su
phan biét cu thé, ré rang vé KNHC voi khiéu
nai trong hoat dong tu phap cua cong dan,
bdo dam nang cao nhan thiic cua cac co
quan, t6 chtic va cong dan doi véi khiéu nai
trong hoat dong quan ly nha nudc cta cac co
quan nha nudc cling nhu cua can b, cong
chtic nha nudéc.

2. Thyc trang vé gidi quyét khiéu nai
hanh chinh va viéc bdo ddm quyén con
nguoi, quyén cong dan

Cung v6i sy phat trién kinh té - xa hoi ctia
dat nudc, qud trinh thuc hién cong nghiép
hoa, hién dai hoa da gop phan lam thay doi
co cdu kinh té€ cta Viét Nam, dap Gng yéu
cau hoi nhap khu vuc va quéc té. Cho nén,
su do thi hoa da lam thay d6i co ban vé co
cdu san xudt, nganh nghe, két cau dan cu,
phan bo lao dong gitta cac viing, mién, khu
vuc... Tlt d6, phat sinh nhiéu van dé trong
doi song xa hoi, trong dé vdn dé bao dam
quyen, lgi ich hop phap ctia cong dan 1a mot
trong nhiing yéu cau, thach thic 16m doi voi
cdc co quan, to chtic va can bo, cong chiic
nha nudc khi thyc thi chitc ndng, nhiém vy,
quyén han cta minh. Chinh vi vay, Luat
Khiéu nai, to cdo nam 1998 duoc ban hanh,
nam 1999 da c6 gan 280.000 lugt nguoi; nam
2000 c6 230.000 luot nguoi; ndm 2001 co
280.000 lugt nguoi da khiéu nai dén chinh
quyeén cdc cdp va cac co quan nha nude. Nhu
vay, vu viéc khiéu nai khoang 180.000 dén
190.000 vu méi ndam?®. Don ct & dia ban
thanh pho Ha Noi, tt nam 1998 - 2004, moi
nam céc cdp chinh quyén ctia thanh phé da
tiép ttr 1.500 - 2.200 vu. Noi dung cac vu viéc
khiéu nai chti yéu la cong dan khiéu nai vé
dat dai, gia dén bu, gidi phong mat bang...*.
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Tai TP. H6 Chi Minh, ttrnam 1999 - 2004,
trung binh maéi nam c6 40.000 luot nguoi dan
dugc tiép, trong do c6 khoang 20.000 don
khiéu nai, t6 cdo dugc ti€p nhan va xttIy...>.

Bén canh 2 thanh pho lén (thanh pho Ha
Noiva TP. H6 Chi Minh), tinh hinh khiéu nai,
GQKN ciing gia tang dang ké. Trong do,
nhiéu nhat van la khiéu nai vé dat dai hodc co
lién quan dén dat dai, nha ¢, khiéu nai vé boi
thuong, muic dén bu, ho tro giai phong mat
béng... cdc khiéu nai vé chinh sach xa hoi, vé
vi pham tréat tu quan ly nha nudc trong cac
linh vuc, vé xam pham céac quyén tu do cé
nhan... cling tdng lén dang ké, song tinh
chat, muc do, vu viéc phtic tap khong nhiéu.

Vé khi€u nai dong nguoi ¢ cac dia
phuong da dugc cdp c6 thdm quyén giai
quyét, nhung nguoi khi€u nai khong dong y
voi quyét dinh giai quyét d6 nén da khiéu nai
1én céc co quan ¢ trung wong. Day la nhiing
nhing khiéu nai phtic tap, gay kho khan doi
v0i qua trinh giai quyét va tao ra nhiing bic
xuc trong doi song xa hoi.

Mac du, Luat Khiéu nai, té6 cdonam 1998
(stta doi, b6 sung nam 2004 va nam 2005)
duoc tach ra va ban hanh thanh Luat khiéu
nainam 2011 va Ludt T6 cdonam 2011. Luat
Khiéu nainam 2011 la su ké thtra, phat trién
ctia cac van ban phap luat trude day vé khiu
nai, GQKN, tiép tuc bao vé lgi ich nha nuéc,
bao vé quyén, lgi ich hgp phap cia t6 chic,
cong dan, géop phan quan trong bao vé
quyén con nguoi trong maéi quan hé gitta cac
co quan nha nudc, nguoi c6 thim quyén
trong co quan nha nudc thong qua phuong
thtic giai quyét tranh chap hanh chinh bang
tha tuc GQKN. Luat Khiéu nainam 2011 da
thé hién sy tién bo voi nhiing vu diém co ban
la dé cao quyén dan cht trong KNHC; md&
rong co ché giai quyét KNHC; quy dinh cu
thé, ro rang ve trinh tu, thu tuc (bao gom ca
hinh thtc, trinh ty, thoi han giai quyét
KNHC;...) daboc 10 mot so han ché nhat dinh
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Ve tén goi ctia Ludt, mot s6 dinh nghia khong
day d; thdm quyén giai quyét KNHC con
cting nhdc; viéc doi thoai trong giai quyét
KNHC chua hop ly;... Chinh vi vay, tit nam
2012 dén nay, s0 vu viéc khiéu nai doi voi
quyét dinh hanh chinh, hanh vi hanh chinh
(ké ca khiéu nai doi voi quyét dinh ky luat
can bg, cong chtic) tang 1én nhanh chéng,
song trén co so quy dinh cua Hién phdp nam
2013 va Ludt Khiéu nai ndm 2011 cting nhu
cac quy dinh trong cac van ban phap luat c6
lién quan, phan lén cac tranh chap phat sinh
trong hoat dong quan ly nha nuéc da dugc
giai quyét kip thoi. C6 nhiing khiéu nai da
duoc giai quyét, nguoi khiéu nai khong dong
y da khoi kién vu én hanh chinh dé giai quyét
theo thu tuc t6 tung hanh chinh tai Toa én
nhéan dan. Nho vay ma QKN cta cong dan
duoc thuc hién, quyén con nguoi dugc bao
dam hon so v6i cdc giai doan khi Ludt Khiéu
nainam 2011 chua dugc ban hanh.

3. Mot s6 nhan xét vé gidi quyét khiéu nai
hanh chinh va bdo dam quyén con nguoi,
quyén cong dan hién nay

Thuyc hién quan diém ctia Dang vé tang
cuong cong tdc GQKN, mot trong nhimg cha
treong 1on nham gép phan cai cach t6 chic,
hoat dong cia bo may hanh chinh nha nuéc,
bao dam quyeén, 1¢i ich chinh dang ctia con
nguoi. Cu thé hoa cac quy dinh tai Chuong II
Hién phdp nam 2013 vé QCN, quyén va
nghia vu co ban ctia cong dan. Trong do co
QKN, t6 cdo la mot trong nhiimg quy dinh
quan trong dé thuc hién cac quyén ve dan sy,
chinh trij, kinh t€, xa hdi ctia con nguoi, phu
hop v6i cac cong udc quoc té ve QCN ma Viét
Nam tham gia ky két. Cac van ban phép luat,
nhu: Ludt Khiéu nai nam 2011, Luat Tiép
cong dan nam 2013, Ludt To chiic chinh
quyén dia phuong, Luat To chiic Chinh phti
nam 2015... tiép tuc ké thira va phat trién cac
QKN, co ché GQKN nhiam béo vé cac quyén
co ban ctia con nguoi trong xa hoi. Day la

nhtng van kién chinh tri, phdp ly quan trong
dé céac co quan c6 tham quyén GQKN é&p
dung giai quyét khi c6 khiéu nai. Tuy nhién,
trong qua trinh thuc hién, bén canh nhiing
thanh tuu con boc 16 mot s6 han ché can
duogc khac phuc va tiép tuc hoan thién. Cu
thé la:

Thit nhat, tén goi Luat Khiéu nai khong
hoan toan chinh xac véi doi tugng, pham vi
diéu chinh cta Ludt. Vi phan l6n ndi dung
diéu chinh cta Luatla quy dinh vé KNHC va
giai quyét KNHC ctia nguoi c6 thdm quyén
trong co quan hanh chinh nha nuoc, co
quan, t6 chtic dugc giao thuc hién quan ly
hanh chinh nha nudc, ma khong diéu chinh
dén khiéu nai trong cac linh vyc khac, nhu
khiéu nai trong t6 tung hinh sy, dan su,...
Trong phap luat vé t6 tung hinh sy, dan su,...
khong dua ra dinh nghia vé khiéu nai quyét
dinh t6 tung, hanh vi t6 tung (khi€u nai to
tung) la gi, nhung c6 quy dinh cu thé vé trinh
tw, thl tuc giai quyét khiéu nai quyét dinh to
tung, hanh vi t6 tung va khong giong voi
trinh ty, thu tuc GQKN quyét dinh hanh
chinh, hanh vi hanh chinh.... nén viéc dat
tén goi la Luadt Khiéu nai sé khong phu hop,
dan dén cach hiéu day la Luat Khiéu nai goc,
quy dinh chung cho tat ca cac khiéu nai.

Thit hai, qua trinh thuc hién Ludt Khiéu
nai nam 2011 cho thdy su thiéu dong bo,
khong twong thich ctia céc quy dinh vé giai
quyét KNHC gitra nganh luat hanh chinh va
luat chuyén nganh nén da tao ra khong it
nhiing kho khan, bat cap doi voi viec GQKN
hodc gitta Ludt Khiéu naivoi cc luat chuyén
nganh khac, nhw: Ludt Dat dai, Luat Xay
dung, Ludt Nha o, Ludt Xt Iy vi pham hanh
chinh... déu c6 nhiing quy dinh vé giai quyét
KNHC trong cac linh vic quan ly nha nuéc
cu thé. T nhiing bat cap d6 dan dén tinh
trang né tranh, dun day trach nhiém GQKN
cua to chic, cong dan hodc géop phan lam
cho viéc giai quyét do khong kip thoi, thiéu
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hiéu qua va tiép tuc xam pham dén quyen,
loi ich ctia cong déan, khong bao dam quyén
cong dan, QCN trong moi quan hé véi co
quan nha nudc, trdch nhiém cta co quan
nha nudc dé bao vé QCN.

Thit ba, quy dinh ctia phép luat vé GQKN
con mang nang vé thiét ché, su tham gia ctia
cdc co quan, to chtc hitu quan, vai tro giam
sat cia Mat tran té quoc va cac to chiic thanh
vién. Bén canh do, doi khi vai tro ctia to chiic
xa hoi dugc ghi nhan va phat huy, song ndng
luc giai quyét khong cao, mang dam tinh
hanh chinh, ménh lénh nhung lai m& nhat
quyén kién nghi, yéu cau cung cdp thong tin,
trach nhiém giai quyét doi véi co quan nha
nuoc c6 thdm quyén. Day la mot trong
nhting bt cap lam mat niém tin cia nguoi
khiéu nai doi véi nhimg nguoi tham gia
GQKN, nguoi khiéu nai ti€p tuc khiéu nai,
kéo dai, vugt cap va lam phtec tap vu viéc,
mat an ninh, trat tu xa hoi.

Thit tu, viec GQKN hién nay con c6 qua
nhiéu quy dinh chong chéo, triing 1ap, trinh
tu, thi tuc ruom ra, thdm quyén con chua cu
thé, thoi hiéu, thoi han phédp luat quy dinh
con dai, chua rat ngan thoi han giai quyét
nén khong dap tng yéu cau dat ra hién nay.
bay la mot trong nhimg can nguyén lam
phét sinh mau thuan, gay bic xtc trong doi
song xa hoi.

Thit ndm, cong tac ti€p dan chua phu
hop, c6 tinh hinh thtec, chiéu 1é, chua gan
cong tdc ti€p dan voi cong tdc GQKN. Co
nhiéu co quan, t6 chtic, tha truéng, nguoi
dimg dau co quan, t6 chtic khong thuc hién
ding quy dinh vé ti€p cong dan (mac du
dugc quy dinh trong Ludt Tiép cong dan
nam 2013). Nhiéu khi thi truéng co quan,
chti tich Uy ban nhan dan khong truc tiép
doi thoai véi dan ma giao cho cap pho hoac
uy quyén cho co quan thanh tra & bo, & s&
hodc thanh tra tinh, thanh tra huyén thuc
hién doi thoai, ti€p dan...
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Thit sdu, trinh do chuyén mon, ndng luc
cong tac, ky nang giai quyét ctia can bg, cong
chtc tiép dan, xac minh, thu thap... tai liéu
phuc vu cho viéc GQKN con nhiéu bat cap,
tinh than trach nhiém, ban linh chinh tri
chua cao, doi khi c6 nhiing vu viéc lgi dung
hoat dong GQKN sach nhiéu Nhan dan, gay
phién todi hodc c6 thai do ban on... cho
nguoi khiéu nai.

Thit bdy, cong tac tuyén truyen, gido duc,
pho bién phdp luat, hoa giai ¢ cdp cosd chua
duoc cha trong ding mic, chua tao diéu
kién dé nguoi dan dugc bay té tam tu,
nguyén vong nén mot s6 ke co hoi, loi dung,
da tan dung thoi co, loi dung QKN dé 16i kéo,
xui giuc Nhan dan, lam xdo tron moi hoat
dong trong xa hoi dan dén mat an ninh trat
tuxa hoi(J
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