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HOAN THIEN QUY DINH VE XAC DINH
CAN BO CONG CHU, VIEN CHUCDA NGHi VIEC
NHAM BAO DAM CONG BANG TRONG XU/ LY KY lUAT

VO NGUYEN NAM TRUNG"

Viéc dp dung phdp luat vé ky ludt can bg, cong chikc, vién chizc d6i véi ngudi da nghi viéc
duoc quy dinh tir ndm 2019, tuy nhién, cho dén nay, déi tuong dp dung ctia quy dinh nay
vdn chua ré rang. Bai viét phan tich nhiing bt cap ctia quy dinh hién hanh vé 4p dung phap
ludt ky lugt d6i véi can by, cong chizc, vién chizc duge xem la da nghi viéc; qua do, kién nghij
mot s6 gidi phdp nham bdo dam cong bing trong xit Iy ky ludt gitta cdn by, cong chitc, vién
chiic va can b, cong chizc, vién chizc dd nghi viéc.

Tirkhéa: Can bg, cong chiic, vién chiic; xit Iy ky luat; quan Iy nha nudc; nghi viéc; cong bang;
Luat Can by, cong chitc nam 2025.

The application of disciplinary laws to former cadres, civil servants and public employees
has been regulated since 2019. However, the scope of application of this provision remains
unclear to date. This article examines the limitations of current regulations regarding the
imposition of disciplinary measures on former cadres, civil servants, and public employees,
while proposing solutions to ensure fairness in disciplinary actions between those currently
in service and those who have left public employment.
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1. Dit vdn dé

Luat Can b9, cong chitc nam 2008 dugc
Quoc hoi (khoa XII) ky hop thit 4 thong qua
ngay 13/11/2008 (c6 hiéu luc thi hanh t
ngay 01/01/2010). Sau d6, Luat Vién chiic
dugc thong qua ngay 15/11/2010 tai ky hop
thtt 8 (c6 hiéu lyc thi hanh ké tit ngay
01/01/2012). Co s& dé cau trac hai luat nay
la yéu t6 chu thé - can bo, cong chiic, vién
chtic. Can bo, cong chiic, vién chicc dugc
hinh thanh bang bau ctthodc phé chuén, bo

nhiém, tuyén dung va két thic bang bai
nhiém, mién nhiém, nghi viéc, nghi huu tly
vao tuing truong hop cu thé. Ludt Cdn bo,
cong chucva Ludt Vién chitc tac dong tir thoi
diém ho tré thanh cén b, cong chiic, vién
chtc cho dén khi ho khong con la cén bo,
cong chtec, vién chtc. Trong qud trinh ap
dung cho thdy, su diéu chinh ctia phép luat
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doi voi doi tuong nay trong pham vi con
chua day da. Thuc t€, da cé nhiéu truong
hop can bo, cong chtic, vién chirc vi pham ky
luat nhung khong phat hién kip thoi, cho dén
khi can b0, cong chirc, vién chiic da nghi
viéc, nghi huu thi vi pham méi bi phat hién
nhung khong thé xit ly ky luat, do ho khong
con la can b, cong chiic, vién chuec.

Khéc phuc thiéu s6t nay, Luat stta doi, bo
sung mot so diéu ctia Ludt Can bg, cong chiic
va Ludt Vién chiicnam 2019 (sau day viét tat
la Ludt nam 2019) bo sung quy dinh truong
hop da nghi viéc, nghi huu, dac biét, quy
dinh vé viéc ky luat déi voi can bo, cong
chtic, vién chiic da nghi viéc, nghi huu, gop
phan khac phuc thuc trang bo lot sai pham
cta can bo, cong chtec, vién chirc. Cac quy
dinh vé vdn dé nay tiép tuc dugc ghi nhan tai
Luat Can b9, cong chuiic ndm 2025. Tuy
nhién, ndi dung céc quy dinh chi tap trung
vé hinh thtic xt ly ky luat, trinh tu xtt ly ky
luat. Nhiéu van dé con b6 ngo, nhu: xac dinh
ai la nguoi da nghi viéc, nghi huu; tung
truong hop nghi viéc, nghi huu khac nhau
chua c6 su phan hoa; thim quyén xit Iy ky
luét trong tung truong hop ctng chua duoc
quy dinh®.

2. Phap luat chua quy dinh thdng nhat
nhu thé nao 1a can bg, cong chiic, vién chiic
da nghi viéc

Duéi goc do khoa hoc, tiéu chudn vé
ngon nglt st dung trong van ban quy pham
phap luat phai chinh x4c, phé thong, dé hiéu
va mot nghia? yéu cau vé tinh khoa hoc
trong st dung ngon ngtt doi hoi tir ngtx dugc
stt dung phai chinh xac, phé thong, don
nghia va thong nhat®. Theo khoan 1 Diéu 7
Luat Ban hanh van ban quy pham phdp luat
ndm 2025 quy dinh ngon ngtt dugc stt dung
trong van ban quy pham phap luat phai bao
dam chinh xac, pho thong, thong nhat, dién
dat r6 rang, dé hiéu. Diéu 18 Nghi quyét s6
351/2017/ UBTVQH14 ngay 14/3/2016 clia
Uy ban Thuéng vu Quéc hoi quy dinh tirngit
chuyén mon dugc st dung trong van ban
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quy pham phdp luat can phai lam r6 noi
dung thi tir ngtt d6 phai duoc giai thich. Theo
do, thuat ngr nghi viéc, nghi huu doi voi can
b9, cong chtic, vién chirc duge stt dung trong
Luat Can bg, cong chiic nam 2025 can xac
dinh r6 hinh thuc ky luat va cing xac dinh r6
co quan cd thadm quyen xtt ly ky luét.

Diéu 43 Ludt Cdn bg, cong chiic nam
2025 c6 noi dung quy dinh vé x ly déi voi
hanh vi vi pham trong thoi gian cong tac ciia
can by, cong chiic “da nghi viéc, nghi huu”.
Khoan 11 Diéu 2 Luatnam 2019 quy dinh stta
doi Diéu 60 Ludt Vién chitc nam 2010 co noi
dung quy dinh viéc xtt Iy ky luat doi voi vién
chtic “sau khi nghi viéc, nghi huu” méi phat
hién c6 hanh vi vi pham trong thoi gian cong
tac. Hai luat nay st dung thuat ngtt “nghi
viéc” va thuat ngt “nghi huu” dé chi truong
hop cén b9, cong chiic, vién chitcc nhung da
khong con 1a can bg, cong chtc, vién chiic
vao thoi diém phét hién vi pham ky luat. Vi
vay, can lam ro6 thuat ngt “nghi viéc” dé xac
dinh ding noi dung, ttrd6 c6 cach hiéu va ap
dung thong nhét, cong bang.

Ludtnam 2019 va Luat Can bg, cong chiic
nam 2025 vira st dung thuat ngt “nghi viéc”
vira st dung thuat ngtt “théi viéc” va viéc giai
thich thuat ngtt cting khong quy dinh cac
truong hop nao 1a nghi viéc, cac truong hop
nao la thoéi viéc. Thuat ngtt nghi viéc duoc stt
dung trong cum tlr nghi viéc, nghi huu va de
cap O cac noi dung vé xix Iy ky luat. Thuat ngi
thoi viéc dugc st dung trong cac cum tu,
nhu: bugc théi viéc, cho thai viéc, trg cap
thoi viec, thoi viéc. Nghi dinh so6
170/2025/ND-CP ngay 30/6/2025 ctia Chinh
pht quy dinh vé tuyén dung, st dung va
quan ly cong chtic cling khong stt dung thuat
ngk nghi viéc ma chi quy dinh céc truong
hop cong chirc dugc huong ché do thoi viéc.

Dai voi vién chiac, muc 7 Chuong 111 Luat
Vién chiicnam 2010 quy dinh vé ché do thoi
viéc, huu tri va Nghi dinh s6 115/2020/ND-
CP ngay 25/9/2020 quy dinh ve tuyén dung,
st dung va quan ly vién chtic (dugc stta doi
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boi Nghi dinh s6 85/2023/ND-CP ngay
07/12/2023) cting chi stt dung thuat ngit thoi
viéc. Chinh pht cting da ban hanh Nghi dinh
6 112/2020/ND-CP ngay 18/9/2020 vé xtt ly
ky luat céan b, cong chtc, vién chtc, trong
do6 co6 van dé ky luat can bo, cong chic da
nghi viéc, nghi huu. Thuat ngt nghi viéc
duoc nhic dén dau tién & Diéu 1 vé doi tuong
ap dung cta Nghi dinh nhung méi chi quy
dinh vé tham quyén va thu tuc xtt ly ky luat
d6i voi can b, cong chiic, vien chitc da nghi
viéc, nghi huu chit khong giai thich doi tiong
hay quy dinh déi tugng bao gom nhiing ai.
Nghi dinh s6 71/2023/ND-CP ngay
20/9/2023 ctia Chinh pht stra doi, b6 sung
mot so dieu cia Nghi dinh s6 112/2020/ND-
CP van khong b6 sung quy dinh vé vdn de
nay. Gan day, Nghi dinh s6 172/2025/ND-CP
ngay 30/6/2025 quy dinh vé xttly ky luat can
b9, cong chiic cling chua c6 su thay doi, bo
sung quy dinh nao.

3. Mot sd bt cap

Viéc khong mo ta ro nhu thé nao la nghi
viéc cling nhu khong xac dinh day da truong
hop nao la nghi viéc, dan dén thuc tién ap
dung cac quy dinh vé ky luat gap kha nhiéu
kho khan, nhu:

Vuong mdc thit nhat: gia st mot nguoi la
can b hodc cong chiic, vién chiic va c6 hanh
vi pham ky luat, tuy nhién khong bi phat
hién. Sau do, nguoi nay khong con la cdn bg,
cong chtc, vién chic va tiép tuc khong bi
phét hién vi pham ky luét da thyc hién. Thoi
gian sau, nguoi nay du tuyén, Gng clt vao co
quan nha nuoc, don vi sw nghiép cong lap...
va lai tré thanh cén b, cong chiic, vién chiic
mot lan nita. Lic nay thi vi pham ky luat ma
ho da thuc hién trueéce do bi phat hién. Trong
tinh huong nay, co quan c6 thdm quyén sé
tién hanh cac tht tuc dé xi Iy ky luat nguoi vi
pham khi con thoi hiéu theo quy dinh. Vé
hinh thic xt ly ky luat c6 thé ap dung, néu
xem nhimg nguoi nay la can bg, cong chic,
vién chtic da nghi viéc thi chi c6 thé 4p dung
hinh thtc khién trach, canh céo, x6a tu cach

chtic vu theo Diéu 43 Ludt Can bg, cong chiic
nam 2025. Néu xem nhiing nguoi nay la can
b, cong chiic, vién chitc duong nhiém thi co
thé ap dung day du céc hinh thic ky luat theo
biéu 35 Luat Can by, cong chitc nam 2025;
biéu 52 Luat Vién chiic nam 2010.

Nhu vay, viéc xdc dinh nguoi vi pham
thuoc loai doi tugng con duong nhiém hay
da nghi viéc mang tinh quyét dinh doi voi
viéc lya chon hinh thic xtt 1y ky luat c6 thé
ap dung doi véi ho. Ngoai ra, viéc xac dinh
ho 1a cédn b, cong chtc, vién chirc hay can
b9, cong chiic, vién chirc da nghi viéc con
anh huong dén viéc xdc dinh co quan nao co
thd&m quyen xtt ly ky luat.

Vuéng méc thit hai: gia st mot nguoi la
can bd hodc cong chiic, vién chitc va c6 hanh
vi pham ky luat, tuy nhién khong bi phat
hién ngay. Sau do, ho khong con 1a cén bg,
cong chtic, vién chtrc; vi pham ky luat ctia ho
cling khong bi phat hién. Trong tinh huéng
nay thi can bo nghi viéc sau dé tng ctx tré lai
lam cén bo; nguoi nay la cong chiic nghi viéc
sau do lai ing tuyén tro lai lam cong chiic
hay la vién chttc nghi viéc sau d6 ting tuyén
tro lai lam vién chtic (nghia la ho bi gian
doan mot thoi gian do nghi viéc, con thoi
gian trudc va sau do khong co su thay déi ve
viéc ho la can b, cong chiic hay vién chtic).

Hé qua phép ly giong gia dinh thit nhat la
viéc xdc dinh ho la nguoi duong nhiém hay
da nghi viéc sé quyét dinh hinh thtc ky luat
ap dung doi véi ho. Ngoai ra, truong hop nay
con phtic tap hon néu xem ho la cong chtic,
vién chtic va khi phat hién vi pham ky luét thi
ho dang trong thoi gian tap su & lan tng
tuyén cong chtc, vién chiic thi hai. Néu 1a
cong chtic, vién chirc dang tap su thi cé thé
huy két qua tuyén dung hoac danh gid khong
dat yéu cau cta vi tri viéc lam. Con néu xem
xét 1a cadn bo, cong chiic, vién chirc thi phai
ap dung cac hinh thtc ky luat theo Diéu 35,
36 Luat Cdn bg, cong chiic nam 2025; Diéu
52 Ludt Vién chizcndm 2010. Day chinh la ké
hé ma Luat Cdn by, cong chitc nam 2025 va
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céc van ban huéng dan da khong bé sung
quy dinh va khong tru liéu thém mot kha
nang khac, do6 la nguoi nay sau do trd lai la
can bg, cong chtec, vién chiic (khong co su
thay doi vé doi tugng nhung & chiic vu cao
hon chutc vu truoe day hodc 1a truoc day
khong c6 chiic vy). Khi xay ra tinh huong
nay, viéc xac dinh ky luat voi tu cach la can
b, cong chiic, vién chic da nghi viéc hay
can bg, cong chtec, vién chic duong nhiém
cling mang tinh quyét dinh doi voi viéc xac
dinh thdm quyén ky lut.

Vuéng mdc thit ba: gia st mot nguoi la
can b hodc cong chiic, vién chiic va c6 hanh
vi pham ky luat, tuy nhién khong bi phat
hién. Sau dé, nguoi nay khong con la cén bo,
cong chtic, vién chiic do luan chuyén, diéu
dong cua cdp co tham quyén. Vi du truong
hop nguoi nay la can b, cong chic, vién
chttc duoc cdp c6 tham quyén diéu dong, bo
nhiém lam nguoi quan ly ¢ doanh nghiép
nha nudc. Khi d6 nguoi nay bi phat hién vé
vi pham ky luat da thuc hién trong thoi gian
la can b9, cong chtic, vién chitc.

Nguoi vi pham ciing sé bi xtt 1y ky luat khi
con thoi hi¢u xtt Iy ky luat theo quy dinh. Néu
xem xét xt ly ky luat nguoi nay voi tu cach la
can bo, cong chic, vién chtic thi bat hop ly.
Vi thuc té, tai thoi diém ky luat thi ho khong
con la can bo, cong chiic, vién chiic. Chang
han mot nguoi la can bo dugc diéu dong, bo
nhiém vi tri quan ly doanh nghiép nha nudc;
khi d6 viéc 4p dung hinh thtic ky luat ctia can
b doi voi ho 1a bat hop ly. Néu xem xét xtx ly
ky ludt nguoi nay voi céc hinh thiic ky luét
khién trach, canh cao, x6a tu cach chirc vu
theo Dieu 43 Luat Can bg, cong chiic nam
2025 ciing chua hop ly, béi vi ho van con
dang lam viéc theo su phan cong, dieu dong,
luan chuyén ctia cdp c6 thadm quyén chi
chua nghi viéc.

4. Mot g dé xudt, kién nghi

Dé bao dam cong bang trong qud trinh
xac dinh doi tugng bi xtt ly ky luat thi phap
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luét can quy dinh r6 vé hinh thtic xt Iy ky luat
va thdm quyén xtt Iy ky luat theo timg truong
hop sau day:

Thit nhat, can xac dinh day du ai la can
b, cong chiic, vién chirc da nghi viéc bi xtt
ly ky luat. Theo d6, nguoi da nghi viéc nhung
sau do6 da img ct, thi tuyén trdlai la can bo,
cong chiic can dugc xac dinh la can bo, cong
chtic, vién chutc chit khong phai la nguoi da
nghi viéc, nghi huu. Ngoai ra, nguoi do luan
chuyén, diéu dong sang co quan, t6 chiic
khéc, nhu: doanh nghiép nha nuéc, to chiic
xa hoi... theo quyét dinh cta cap c6 tham
quyén cting can dugc xac dinh la cén bo,
cong chtic, vién chitc. Nhu vay, nguyén tac
chung dé xac dinh la can ct vao thuc té tai
thoi diém tién hanh x ly ky luat - tai thoi
diém phat hién thi nguoi nay c6 phai la cdn
b9, cong chiic, vién chtc hay khong. Co nhu
vay thi méi ap dung dugc day dt quy dinh vé
hinh thtc xtt ly ky luat; dong thoi, tao su cong
bang cho nhiing nguoi la can b, cong chic,
vién chitc khong bi gidn doan ttr thoi di€ém c6
vi pham ky ludt dén khi bj phét hién.

Thit hai, can quy dinh day du cac hé qua
sau khi c6 quyét dinh ky luat doi voi nguoi la
can bg, cong chiic, vién chic nghi viéc
nhung sau d6 tré1ai cong tac. Tuy thudc vao
hinh thtc xtt ly ky luat bi 4p dung cho vi
pham trudc d6 ma xac dinh hé qua phap ly
doi voi ho voi tu céch la can bo, cong chiic,
vién chtic tai thoi diém hién tai. Chang han,
néu hinh thttc xtt ly ky luat 1a budc thoi viéc
déi voi cong chiic hodc vién chic thi can cti
vao do co quan c6 thdm quyéen hiy két qua
tuyén dung cong chtic, vién chtic lan sau va
nguoi nay sé khong con la cong chtic, vién
chitc ntra. Néu bi ky luat bang céc hinh thtc
khac thi &p dung cac hé qua cua viéc ky luat
d6i véi vi tri cong tac hién tai. Tuy hinh thiic
ky luat cua can bo, cong chtic, vién chicc ma
kéo dai thoi han nang luong, khong quy
hoach bd nhiém... Ngoai ra, doi véi can bo
thi tiy thudc vao hinh thiic xtt Iy ky luat bi ap
dung cho hanh vi da thyc hién ma co quan
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chuyén mon tham muu hinh thtte xtt Iy thich
hop cho cdp c6 tham quyén quan Iy can bo.

Thtt ba, do6i voi nguoi khong con 1a can
b, cong chiic, vién chiic do luan chuyén,
diéu dong ctia cdp c6 tham quyen thi xac
dinh nhu truong hop da nghi viéc. Phap luat
can quy dinh theo huéng xtt Iy ho véi tu cach
la nguoi da nghi viéc. Can ct trén két qua xtr
ly ky luat theo phdp luét can bg, cong chiic,
vién chtic ctia co quan c6 thdm quyén, co
quan dang quan ly ho hién tai c6 trach nhiém
quyét dinh cac bién phap quan ly hodc xtt ly
twong tmg, phit hop. Chang han, can b, cong
chtic, vién chiic dugc diéu dong dé git chiic
danh, chtic vy, nguoi dai dién phan von nha
nudc tai doanh nghiép thi sau khi bi xtt ly ky
luat véi tu cach can bo, cong chiic, vién chic
da nghi viéc sé do co quan quan ly xac dinh
bién phap xt ly tiép theo doi véi ho (Nghi
dinh s6 159/2020/ND-CP ngay 31/12/2020 va
Nghi dinh s6 69/2023/ND-CP ngay
14/9/2023 cua Chinh phu).

Thit tu, can som hoan thién, tich hop day
du thong tin va khai thac hi¢u qua Co so dit
lieu qudc gia vé can bo, cong chic, vién
chtic. Viéc chua c6 co so dit liéu toan quoc
mot cach day du vé can bo, cong chiic, vién
chtic va can bo, cong chtic, vién chirc da nghi
viéc, nghi huu, dan dén thiéu cong bang khi
xt Iy ky luat voi nguoi da nghi viéc, nghi huu.
Do do, can trién khai va van hanh co s¢ do
liéu quoc gia vé can bo, cong chiic, vién
chttc. Trudc mat la phai bao dam dang 16
trinh hoan tat viéc tich hop ditliéu vao Co so
d@ liéu quoc gia trong ndam 2025 theo Ké
hoach cai cach hanh chinh ctia Bo Noi vu
ban hanh kem theo Quyét dinh s6 252/QD-
BNV ngay 22/3/2025.

Thit nam, quy dinh trach nhiém doi voi
nguoi c6 thdm quyéen phat hién vi pham ctia
can b9, cong chic, vién chirc da nghi viéc,
nghi huu nhung khong tién hanh x Iy ky
luat. Thuec t€ con nhiéu truong hop phat hién
vi pham trong thoi hiéu nhung nguoi c6

thdm quyén khong ky luat vi nguoi nay da
chuyén sang khu vuc tu nhan. Tam ly ngai va
cham, tranh sy phién toai dan dén viéc bd
qua khong xtt ly du da phét hién nhting vi
pham. Tuy nhién, khong thé chac chan rang
sau nay nguoi nay c6 tro lai la can bg, cong
chtic, vién chiic hay khong. Phap luat can b
sung thém quy tdc mang tinh minh dinh la
“can bg, cong chtec, vién chirc bi phét hién vi
pham ky luat sau khi da nghi viéc, nghi huu
van phai tién hanh tha tuc xtt Iy ky luat va luu
ho so, co s dixliéu”.

5. Két luan

Hién nay, trong qua trinh trién khai thuc
hién xtt ly ky luat can b, cong chiic, vién
chtic, cac van dé can duogc quy dinh mot
céch day du, ré rang nham bao dam viéc xt
ly ky luat dugc cong bang, khong bo lot hanh
vi vi pham. Viéc quy dinh céc vdn dé nay vao
Ludt Can bg, cong chircva Luat Vién chucla
khong can thiét do qua chi tiét. Vi vay, cac
nghi dinh vé xtt Iy ky luat can b, cong chtic,
vién chtic can duogc tiép tuc bo sung thém
cac noi dung nay cho day du. Cé nhu vay,
viéc xtt ly ky luat doi voi can b, cong chiic,
vién chtic va nguoi da nghi viéc, nghi huu
dugc cong bang, cac quyét dinh thdu tinh,
datly(}
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