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NGHIAVU TAI SAN (UA NGUOI BE LAI DI SAN -
NHGNG VAN BE PHAP LY VA THU( TIEN

NGUYEN THI PHUONG"

Ché dinh thira ké 1a m¢ot bé phan quan trong ctiia phdp ludt dan su, trong dé viéc xdc dinh va
thuc hién nghia vy tai san ciia nguoi dé lai di sén déng vai tro then chét nhdm bdo dam quyén
lgi hgp phdp cuia céc chi thé lién quan va su 6n dinh ctia cdc giao dich din sy. Bai viét tip
trung phan tich cdc quy dinh ctia B4 ludt Dan sy nam 2015 vé nghia vu tai san ctia nguoi chét;
dong théi, chi ra nhitng bét cap, vuéng mdc phét sinh trong thyuc tién 4p dung. Trén co s&
do, bai viét dé xudt mot so gidi phdp mang tinh hé thong nhdm hoan thién khung phdp Iy va
néang cao hiéu qud quén Iy nha nuéc trong linh vuc ndy, gép phan bao vé quyén, lpi ich chinh
ddng cuia céc bén.

Tirkhoa: Nghia vu tai san; nguoi dé lai di san; thita ké; hoan thién phdp Iuat; qudn Iy nha nudc.
The legal framework governing inheritance is an essential component of civil law, where the
identification and fulfillment of the deceased’s property obligations play a pivotal role in
safeguarding the legitimate rights of relevant parties and ensuring the stability of civil
transactions. This article focuses on analyzing the provisions of the 2015 Civil Code regarding
property obligations left by the deceased, while highlighting the shortcomings and challenges
that arise in their practical implementation. On this basis, the article proposes several
systematic solutions aimed at improving the legal framework and enhancing the
effectiveness of state management in this area, thereby contributing to the protection of the
legitimate rights and interests of all parties involved.

Keywords: Property obligations; deceased persons; inheritance; legal improvement; state
management.
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1. bt van dé

Thtra ké khong chi 1a su chuyén dich tai
san tir nguoi da chét sang cho nhiing nguoi
con s6ng ma con la su ké thira cac quyén va
nghia vu gn lién voéi tai san d6. Mot trong
nhting vdn dé cot 16, phtic tap va thuong
xuyén gay tranh chdp nhét trong quan hé
thtra ké chinh 1a viéc thyc hién cac nghia vu
tai san do nguoi chét dé lai. B Iudt Dan su
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ndm 2015 da c6 nhiing quy dinh twrong ddi cu
thé tai Diéu 615 vé “Thuc hién nghia vu tai
san do nguoi chét dé lai” va Dieu 658 vé “Thi
tu uu tién thanh toan”. Tuy nhién, thuc tién
xét xtt va cong tac quan ly nha nudc (QLNN)
cho thay, viéc ap dung cac quy dinh nay van
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con ton tai nhiéu vuéng méc, bét cap. Nhiing
vdn dé nay khong chi gay ton that vé kinh té,
lam ran nitt cdc moi quan hé xa hdi ma con
tao ap luc l6n 1én céc co quan tu phép va
QLNN. Do do, viéc nghién cttu cac quy dinh
phap luat, phan tich thuc trang va dé xuat giai
phép hoan thién la yéu cau cdp thiét, c6 y
nghia ca vé ly luan va thuc tién.

2. Co sO phép ly v€ nghia vu tai sin ctia
nguoi dé lai di san theo phép luét Viét Nam
hién hanh

Phdp Iuat dan su Viét Nam xdc 1ap mot
nguyén tdc nén tang: nguoi thira ké khong
chi dugc hudng quyén lgi tir di san ma con
phai c6 trach nhiém thuyc hién céc nghia vu
tai san ciia nguoi chét dé lai, nhung chi trong
pham vi di san dugc huong. Nguyén tdc nay
thé hién su cong bang, hop Iy, bao vé quyén
loi cta céc cht ng; dong thoi, khong ddy
nguoi thtra ké vao tinh trang kho khan khi
phai dung tai san riéng dé tra ng cho nguoi
da chét.

Tht nhat, xac dinh céc loai nghia vu tai
san va pham vi trach nhiém.

biéu 615 B¢ ludt Dan sunam 2015 quy
dinh r6 cdc nghia vu tai san do nguoi chét dé
lai, bao gom:

Chi phi hop ly theo tap quan cho viéc mai
tang: day la nghia vu phat sinh sau khi mot
nguoi qua doi, nham bao dam nguoi chét
duoc chon cat, an tding mot cach trang trong,
pht hgp v6i phong tuc, tap quén dia phuong
va hoan canh gia dinh. Khai ni¢m “chi phi
hop ly” 1a mot quy dinh mé, tao su linh hoat
nhung cling 1a nguon goc cia nhiéu tranh cai
trong thuc té.

Tién cdp dudng con thiéu: néu nguoi
chét khi con song c6 nghia vu cdp dudng cho
nguoi khdc (con chua thanh nién, cha me gia
yéu, vg/chong...) ma chua thuc hién hoac
thuc hién chua du thi phan con thiéu sé dugc
trich tit di san dé thanh todn.

Chi phi cho nguoi thtta ké khong phai la
cd nhan:khoan chi phi nay nham bu dép cho

céc to chic (vi du: co quan, quy tlr thién)
dugc huong thira ké theo di chuc.

Tién boi thuong thiét hai: cac nghia vu
boi thuong thiét hai ngoai hop dong (vi du:
Do gay tai nan giao thong, xam pham stic
khoe, danh du nguoi khdc) ma nguoi chét
chua thyc hién xong sé duoc tiép tuc thuc
hién bang di san.

Thué va cac khoan no khac ctia ca nhan
doi voi Nha nuoc: day 1a nghia vu uu tién
nham bao dam nguon thu cho ngan sach
nha nudc.

Cdc khoan no khdc cua cd nhan, to chic:
bao gom tét ca cac khoan no phat sinh tir
giao dich dan sy, hop dong (vay, muon, thué
tai san...) ma nguoi chét 1a bén c6 nghia vu.

Vé pham vi trach nhiém, khoan 1 Diéu
615 B¢ Iudt Dan sy nam 2015, khéng dinh:
“Nhiing nguoi huéng thira ké c6 trach nhiém
thuc hién nghia vu tai san trong pham vi di
san do nguoi chét dé lai, tri truong hop cod
thod thuan khac”. Diéu nay c6 nghia la néu
tong gia tri cdc nghia vu vuot qua tong gia tri
di san, nhiing nguoi thtra k& chi phai thanh
toan toi da bang gia tri di san ho nhan duoc.
Néu di san khong du dé tra ng, cac chting sé
phai chdp nhan rti ro.

Thit hai, thit tu vu tién thanh toén.

Dé giai quyét tinh huong di san khong du
dé thanh toan tét ca cac nghia vu, Diéu 658
Bo luat Dan sunam 2015 da thiét lap mot thit
tu wu tién thanh todn chdt ché. Day la mot
quy dinh mang tinh then chét, dong vai tro
nhu mgt cong cu phan bo rai ro mot cach
cong bang va co6 trat tw. Thit tu duge quy
dinh: chi phi hop ly cho viéc mai tdng; tién
cdp duong con thiéu; chi phi cho nguoi thira
ké khong phai 1a ca nhan; tién boi thuong
thiét hai; thué va cac khoan phai nop khac
vao ngan sach nha nudc; cac khoan ng khac
doi voi ca nhan, phap nhén; tién phat; cac
chi phi khac.

Néu sau khi thanh todn xong mot muc wu
tién ma di san khong con da dé thanh toan
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cac nghia vu &@ muc ti€p theo thi mo6i nguoi
c6 quyén trong muc do sé dugc thanh toan
mot phan tuong ting vai ty 1¢ khoan ng ctia
ho. Quy dinh nay bao dam su cong bang gitta
cdc cht ng c6 cung mitc do uu tién.

3. Nhimg bt cap, vizong méc trong thyc
tién 4p dung va géc nhin quén ly nha nuéc

Mac du khung phép ly da tuong doi ro
rang, thuc tién thi hanh lai nay sinh v6 s6 van
dé phtic tap, doi héi su can thiép va diéu
chinh tlr phia cac co quan QLNN va tu phap.

Mot la, kho khan trong viéc xdc dinh
chinh xac khoi di san va cdc khoan no.

(1) Vé xdc dinh di san: day la buoc dau tien
va cling la thach thic 16n nhét. Tai san khong
c6 gidy to hodc chua dang ky: day la noi dung
rdt pho bién & Viét Nam, dac biét la dat dai
chua dugc cdp Gidy chimg nhan quyén st
dung dat, xe médy khong chinh chu, hodc cac
tai san hinh thanh trong qud trinh chung song
khong hon tha. Viéc xac dinh cac tai san nay
thudc so hitu cua nguoi chét hay la tai san
chung, doi hoi qua trinh xdc minh phtic tap,
ton kém va thuong dan dén tranh chép.

(2) T4u tan, che gidu tai san: mot s6 nguoi
thtra ké vi mudn tron trdnh nghia vu tra ng,
c6 thé co tinh che gidu hodc tdu tan tai san
ctia nguoi chét trude hoac ngay sau khi nguoi
do6 qua doi. Viéc chiing minh hanh vi nay doi
v6i cdc chti ng la vo cung kho khan, doi héi
cac bién phép diéu tra, thu thap chiing ct
manh mé tir co quan to tung.

(3) Tai san la tai san chung ctia vo chong:
viéc phan chia tai san chung ctia vo chong
khi mot bén qua doi dé xac dinh phan di san
ctia nguoi chét cling la mot van dé nan giai.
Thuong thi phan di san chi dugc xac dinh
mot cach twong doi, gay kho khdn cho viéc
dinh gid va thanh todn nghia vu.

(4) Vé xdc dinh cong ng: ng miéng va cac
giao dich khong c6 vdn ban. Céc giao dich
vay muon trong dan thuong dua trén uy tin,
tin nhiém ma khong c6 gidy to ghi nhan. Khi
nguoi vay qua doi, cht no rat khé dé ching
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minh su ton tai cia khoan no trudc toa an.
Toa dn thuong yéu cau cac bang ching xac
thuc (ghi am, tin nhan, nguoi lam ching...),
nhung khong phai ltic nao ciing c6 san, dan
dén nguy co chti ng mat trang.

(5) Tranh cai vé tinh “hop Iy” ctia chi phi
mai tdng. Phap luat khong dua ra dinh nghia
hay tiéu chi cu thé cho “chi phi hgp ly”. Diéu
nay dan dén tinh trang nhimg nguoi thira ké
c6 thé khai khong chi phi mai tdng dé giam
b6t phan di san duing dé tra ng cho cac chi ng
khéac. Nguoc lai, chti ng lai c6 xu huéng cho
rang chi phi d6 1a qué cao va khong hop ly.

(5) Géc nhin QLNN. Nhing van dé nay
cho thay suyéu kém trong quan ly dang ky tai
san va su thiéu hut cac co ché phap ly dé cong
khai, minh bach héa tai san va cong ng cua
mot cd nhan khi ho qua doi. Can c6 mot quy
trinh chudn do Nha nuéc quy dinh dé kiém
ké va niéem yét di san, tuong tu nhu thu tuc
phé san doi voi doanh nghiép.

Hai la, vuéng mdc trong viéc dp dung
nguyén tdc “thanh todn trong pham vi di san”.

Nguyén tic nay tuy hop ly nhung khi ap
dung vao thuc télai gap nhiéu tré ngai, nhu:

(1) Di sén la hién vat nhung no Ia tién
mdt: truong hop pho bién nhat 1a di san chi
c6 mot ngdi nha hoac mdt manh dat, trong
khi cac khoan ng can dugc thanh toan bang
tién. D€ thuc hién nghia vy, nhiing nguoi
thtra ké phai thong nhat ban tai san d6. Tuy
nhién, viéc thong nhat vé gia ban, thoi diém
ban va phuong thiic ban thuong khong dat
dugc su dong thudn, dan dén viéc tri hoan
tra no.

(2) Tranh chap trong viéc dinh gid tai sdn:
gid tri cia di san (dac biét 1a bat dong san) co
thé bién dong theo thoi gian. Chti ng muon
dinh gid cao tai thoi diém tra ng dé thu hoi
toi da, trong khi nguoi thira ké c6 thé tri hoan
viéc ban tai san voi hy vong gia tang hodc co
tinh dinh gid thap.

(3) Xung dot giita quyén loi clia nguoi
thtra ké va chu no: khi di san duoc chia cho
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nhiing nguoi thira ké, viéc yéu cau ho tra lai
phan tai san da nhan dé tra ng cho chungla
rdt kho khan, dac bigt khi ho da stt dung hoac
chuyén nhuong tai san d6. Phap luat hién
hanh chua c6 co ché hitu hi¢u dé “dong
bang” di san cho dén khi moi nghia vu dugc
thanh toan xong.

(4) Géc nhin QLNN: can c6 vai trdo manh
meé hon ctia céc co quan bé trg tue phdp (cong
chung vién, thira phat lai) va co quan thi
hanh an trong viéc quan ly, dinh gia va hoa
gid tai san thtra ké. Viéc thiét lap mot thu tuc
quan ly di san tap trung, c6 thé do mot nguoi
quan ly di san (theo chi dinh ctia Toa 4n hoac
theo di chtc) thuc hién, sé giai quyét dugc
nhiéu bé tic.

Ba Ia, bat cap trong thit tw uu tién thanh
todn va thu tuc to tung.

Su thiéu r6 rang ciia mot s6 khoan muc:
Khai niém “céc chi phi khac” & muc uu tién
cuoi cung (th 8) 1a qué chung chung, c6 thé
dan dén viéc dién giai tuy tien.

(1) Thu tuc to tung phtic tap, kéo dai: mot
cht ng mudn doi ng tir di san phai khaoi kién
nhiing nguoi thtra ké. Vu 4n c6 thé kéo dai
nhiéu ndm qua nhiéu cap xét xit, gay ton
kém chi phi, thoi gian va cong stic cho ca hai
bén. Trong thoi gian dd, di san c6 thé bi tau
tan hodc giam gia tri.

(2) Vai tro ctia cong ching vién con han
ché: khilam tha tuc khai nhén di san thira ké,
cong ching vién cht yéu dua vao su ké khai
ctia nhiing nguoi thira ké vé tai san va ng. Ho
khong c6 chiic nang va thdm quyén dé diéu
tra, xdc minh tinh chinh xéc cua cac thong
tin nay. Diéu nay tao ra mot ké hd 1on khién
cho viéc khai nhan di san c6 thé bé qua cac
nghia vu déi véi chu no.

(3) Géc nhin QLNN: hé thong tu phap
can duoc cai cach theo huong rit ngan thoi
gian giai quyét cac tranh chdp thira ké. Can
tang cuong thdm quyén va trach nhiém cho
cong chiing vién trong viéc xadc minh tinh
trang ng cia nguoi chét, vi du nhu yéu cau

niém yét cong khai thong tin vé viéc khai
nhan di san tai dia phuong dé cac chi ng c6
co hoi trinh béo.

4. Dé xudt giai phap hoan thién phap luét
va nang cao hiéu qua quan Iy nha nuéc

Tt nhitng phan tich trén, dé giai quyét
cac vudng mac, bat cap, can thuc hién dong
b cac giai phédp sau:

Tht nhat, hoan thién cdc quy dinh ctia
B¢ Iuat Dan suva cdc van ban lién quan.

Dé giai quyét cac vuong méc tir goc re,
viéc hoan thién cdc quy dinh ctia Bo luat Dan
swrva cdc van ban lién quan la giai phap tién
quyét, can dugc trién khai theo mot 19 trinh
toan dién. Trudc hét, can giai quyét diut diém
céc “khoang trong phép ly” bang cach lam ro
nhing khdi niém con mo ho, dién hinh la
“chi phi hgp ly cho viéc mai tang”. Hoi dong
Tham phan Toa 4n nhan dan t6i cao can ban
hanh nghi quyét dé dua ra céc tiéu chi huéng
dan cu thé, dua trén su tuong quan voéi thu
nhap trung binh tai dia phuong, hoan canh
kinh t€ ctia nguoi da mat va quy mo tong gia
tri di san nham ngén chan viéc lam dung quy
dinh nay dé tron tranh nghia vu trd no.

Tuy nhién, viéc hoan thién quy dinh ndi
dung la chua @i néu thiéu mot co ché thu
tuc hiéu qua dé bao dam tinh minh bach. Do
do, can luat hoa thu tuc bat budc vé viéc
niém yét cong khai thong tin mé thira ké tai
noi cu trd cudi cing cia nguoi chét va tai cac
to chtic cong chimg. Viéc quy dinh thoi han
niém yét ro rang, vi du ti 30 - 60 ngay, sé tao
ra mot kénh thong tin chinh thiic, bao dam
céac chi ng va nguoi c6 quyén loi lién quan
c6 co hoi va thoi gian can thiét dé trinh bao
yéu cau ctia minh trudc khi di san bi phan
chia. D€ tién mot budc xa hon, giai quyét
triét dé cac truong hop phiic tap va phtt hgp
voi thong 1é quoc t€, viéc nghién ctu, bo
sung vao B¢ ludt Dan su ché dinh “Nguoi
quan ly di san” la vo cling can thiét. Nguoi
nay, do di chic chi dinh hoac Toa an bo
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nhiém theo yéu cau, sé hoat dong nhu mot
bén trung gian khach quan. Véi tham quyén
va trach nhiém phép ly 16 rang, ho sé tap hop
tai san, thanh todn cac khoan ng theo ding
thit tu uu tién va phan chia phan con lai cho
nguoi thira ké. Ché dinh nay khong chi gitp
tach bach khoi di san khoi loi ich ca nhan ctia
nguoi thtra ké ma con chuyén nghiép hoa
qué trinh giai quyét nghia vy, giam thiéu
tranh chap va bao vé quyén lgi ctia cdc bén
mot cach cong bang.

Thtt hai, ndng cao vai tro va hiéu qua
hoat dong ctia cdc co quan tu phdp va bo tro
tu phap.

Daoi véi Toa dn, can c6 su chi dao kip thoi
tt Toa an nhéan dan toi cao thong qua viéc
ban hanh é4n 1é hodc nghi quyét huong dan
cu thé vé viéc thu thap va danh gia ching ct
doi voi cac khoan “ng miéng”. Diéu nay sé
tao ra mot phuong phép luan thong nhat
trong xét xtt, giip Tham phén c6 co sé viing
chéc dé cong nhan céc khoan ng hop phép
du khong c6 ching tir van ban, tranh tinh
trang bac bd yéu cau cia chi ng mot cach
may moc va thiéu cong bang.

Dé ban an ctia Toa an duogc thuc thi hiéu
qua, co quan Thi hanh 4dn dan su can thiét
lap mdt quy trinh phoi hop chat ché va chu
dong hon. Can c6 co ché uwu tién dé nhanh
chong xtt Iy va hoa gid cac tai san la di san,
tranh tinh trang tri hoan kéo dai gay thiét hai
kép: chi ngkhong thu héi dugc no, trong khi
nguoi thira ké cling khong thé sit dung hay
dinh doat tai san. Dac biét, vai tro phong
ngura tranh chdp ctia hé thong cong chiing
phai dugc dat 1én hang dau. Phép luat can
tdng cuong trdch nhiém cho cong chung
vién, dé ho tré thanh nhing “nguoi gac
cong” phép ly thuc thu. Cu thé, cong chiing
vién phai c6 nghia vu thyc hién tht tuc niém
yét cong khai thong tin vé viec m¢ thira ké va
yéu cau nguoi khai nhan di san phai ky van
ban cam két vé tinh day dd, chinh xac ctia
cac khoan ng duogc ké khai trudc khi chiing
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nhan van ban théa thuan phan chia di san.

Thtt ba, tang cuong coéng tac QLNN va
tuyén truyén, pho bién phap luat.

Bén canh céc giai phép phép ly va tu
phép, cdc bién phdap mang tinh vi mo ve
QLNN va nang cao y thiic xa hoi dong vai tro
nén tang, c6 tic dong phong nglra tranh
chap tir goc. Trong tam cua cong tdc QLNN
la viéc ddy manh va don gian hoéa thu tuc
dang ky tai san, dac biét la cac tai san co gia
tri 16n, nhu quyén st dung dét, nha dva 6 to.
Khi céc tai san dugc dang ky day da, mot hé
thong ditliéu minh bach sé dugc hinh thanh.
Day chinh la nén tang viing chic dé xac dinh
khoi di san mot cach nhanh chéng, chinh
xac, qua do, loai bo cac cudc tranh chap
phtic tap lién quan dén quyén s¢ htu.

Tuy nhién, ha tang quan ly du viing chéc
dén dau cing can dugc song hanh véi su
chuyén bién trong nhan thtic va hanh vi ctia
nguoi dan. Vivay, cong tac tuyén truyén, pho
bién phap luat phai duoc trién khai sau rong
va thyc chat. Can nang cao nhan thic cong
dong veé tam quan trong cta viéc lap di chic
16 rang dé thé hién ¥ chi ciia minh, tao thoi
quen vdn minh trong viéc ghi chép lai cac
giao dich vay no dé c6 bang ching phép ly,
va gitip nguoi dan hiéu 16 quyén, nghia vu
ctia minh khi tré thanh nguoi thira ké. Dong
thoi, viéc khuyén khich nguoi dan giai quyét
tranh chap théng qua hoa giai tai co s¢
khong chi gitp gidm tai cho hé théng tu
phap ma con gop phan gin gitt cic moi quan
hé gia dinh, xa hoi tot dep, von la gid tri cot
16i ctia van hoa Viet NamOJ
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