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BAO DAM QUYEN BAO CHUIA CUA NGUOI BI BUOC TOI
LA NGUGH CHUA THANH NIEN THEO BO LUAT TO TUNG HINH SU

TANG VAN HOANG"

Bdo ddm quyén bao chiza clia nguoi bi budc téi 1a ngudi chua thanh nién trong B ludt T6
tung hinh sy la mét quy dinh nhan dao, phii hop véi ddc di€ém Iita tudi, tim sinh Iy va su phat
trién ctia nguoi chua thanh nién., Viéc bdo dam quyén bao chita khong chi bao vé quyén con
nguoi, quyén cong din ma con gitip co quan tién hanh t6 tung x4dc dinh chinh xéc su that
khéch quan ctia vu 4n, bdo dim hoat dong t6 tung cong bang va khong bé lot toi pham. Trén
co'séphan tich thuc trang, bai viét dé xudt mot s6 gidi phdp nhdm ting cuomg bdo dam quyén
bao chita ciia nguoi bi budc tdi I1a ngueoi chura thanh nién theo phdp ludt té tung hinh su.
Tirkhéa: Quyén bao chiia; bao dam quyén ctia nguoi bi budc tgi; ngudi chua thanh nién; Bo
luat To tung hinh su.

Ensuring the right to defense of juvenile defendants under the Criminal Procedure Code is a
humanitarian provision that is consistent with the characteristics of age, psychology, and
the incomplete development of minors. Ensuring the right to defense not only aims to protect
human rights and citizens’ rights but also contributes to assisting the procedural authorities
in accurately determining the objective truth of the case, thereby ensuring that judicial
proceedings are conducted fairly, transparently, and without impunity. Based on an analysis
of the current situation, this article proposes several solutions to strengthen the protection
of the right to defense of juvenile defendants in accordance with criminal procedure law.
Keywords: Right to defense; protection of defendants’ rights; juvenile defendants; Criminal
Procedure Code.
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1. it van dé

Quyén bao chita la mot trong nhiing
quyén co ban ctia con nguoi, duge ghi nhan
trong nhiéu van kién phap ly quoc té va
quoc gia. Mdc du phép luat da c6 nhiing quy
dinh vé bao dam quyén bao chita cho nguoi
chua thanh nién nhung trén thuc té€ van con
nhiéu kho khan va thach thic. Bai viét phan

tich cac quy dinh phdp luat hién hanh, chi
ra nhiing han ché va dé xuat cdc giai phap
nham tang cuong bao dam quyén bao chita
ctia nguoi bi budc t6i la nguoi chua thanh
nién theo phap luat t6 tung hinh su.
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2. Thyc trang quy dinh phdp luat vé bao
dam quyén bao chita ctia nguoi bi budc toi
1a nguoi chua thanh nién

Quyén bao chita clia nguoi chua thanh
nién bi budc t6i la khai niém bao gom tong
hop céc hanh vi té tung do bi can, bi cdo la
nguoi chua thanh nién dugc phép luat cho
phép tu thuc hién hoac nho mot chu thé
khéc thuc hién nham muc dich pht nhan
mot phan hay toan bo ngi dung budc toi ctia
co quan tién hanh t6 tung, giam nhe hoac
loai trit trach nhi¢m hinh sy cho nguoi chua
thanh nién bi buéc tdi trong vu an hinh su'.
Viéc quy dinh quyén bao chita d6i véi nguoi
chua thanh nién bi budc t6i 1a mot nguyén
tac hién dinh, thé hién tinh uu viét, dan cht
va nhan dao cua phép luat Viét Nam. Ngay
ttr ban Hién phdp dau tién ctia Viéet Nam
nam 1946, quyén bao chtta da dugc quy
dinh cu thé: “nguoi bi cdo dugc quyén tu
bao chita 14y hodc muon luat su’?; déc biét,
sura doi cia Hién phdp nam 2013 va B¢ luat
T6 tung hinh synam 2015 da danh ddu mot
budc ngodt quan trong, ro rang va chdt ché
vé quyén bao chita ctia nguoi chua thanh
nién bi bugc toi. Cu thé:

Thit nhat, cha thé c6 quyén bao chia.
Tai khoan 1 Diéu 16 B¢ ludt T6 tung hinh su
nam 2015: “nguoi chua thanh nién bi budc
la nguoi bi bat, nguoi bi tam git, bi can, bi
céo c6 quyén bao chita theo quy dinh. Nhu
vay, so voi Diéu 11 Bo luat To tung hinh s
nam 2003: “nguoi bi tam git, bi can, bi cdo
c6 quyén tu bao chita hodc nho nguoi khac
bao chita” thi B¢ ludt Té6 tung hinh sy nam
2015 da quy dinh mé rong chi thé c6 quyén
bao chtra va khang dinh cu thé vé quyén bao
chita ctia nguoi chua thanh nién bi budc toi
theo khoan 4 Diéu 31 Hién phdp nam 2013:
“nguoi bi bat, tam git, tam giam, khoi to,
diéu tra, truy t0, xét xt c6 quyén tu bao
chta, nho luat su hodc nguoi khéc bao
chtta”. Trong d6, quyén bao chtta ctia nguoi
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chua thanh nién bi bugc tdi ap dung cho ca
céc doi tuong la nguoi bi bat trong truong
hop pham tdi qua tang, nguoi bi bt theo
quyét dinh truy na va nguoi bi gitt trong
truong hop khén cap. Do do, & bat ct giai
doan nao tir thoi diém nguoi chua thanh
nién bi co quan c6 tham quyén bdt, gitt bao
gom ca truong hop bi tam gitt trong truong
hop khan cdp thi nguoi chua thanh nién déu
c6 quyén bao chita dé bao dam quyén loi
theo quy dinh.

Thit hai, vé nguyén tic ti€én hanh t6 tung
doi voi nguoi dudi 18 tudi. Diéu 414 Bo luat
T6 tung hinh sundm 2015 quy dinh: “1. Bao
dam thu tuc t6 tung than thién, pht hgp voi
tam ly, Ita tudi, mic do truong thanh, kha
nang nhan thic cua nguoi dudi 18 tuoi; bao
dam quyeén va lgi ich hop phép cta nguoi
duoi 18 tuoi; bao dam loi ich t6t nhit cta
nguoi dudi 18 tudi; 2. Bao dam gitt bi mat ca
nhéan ctia nguoi dudi 18 tuodi; 3. Bao dam
quyén tham gia t6 tung ctia nguoi dai dién
ctia nguoi dudi 18 tuoi; nha truong, Doan
thanh nién, nguoi c6 kinh nghiém, hiéu biét
vé tam ly, xa hoi, t6 chtic khac noi nguoi
dudi 18 tudi hoc tap, lao dong va sinh hoat;
4. Ton trong quyén duoc tham gia, trinh bay
y kién ctia nguoi dudi 18 tuoi; 5. Bao dam
quyén bao chia, quyén duoc tro giup phap
ly ctia nguoi dudi 18 tuoi; 6. Bao dam cac
nguyén tic xtt Iy ctia Bg ludt Hinh su doi voi
nguoi dudi 18 tudi pham tdi; 7. Bao dam giai
quyét nhanh chéng, kip thoi cac vu 4n lién
quan dén nguoi dudi 18 tuoi”.

Nhu vay, day la cac nguyén tic quan
trong trong hoat dong tién hanh t6 tung co
su tham gia ctia nguoi chua thanh nién ma
cdc co quan tién hanh t6 tung, nguoi tién
hanh t6 tung phai tuan tha dé bao vé quyén
va loi ich cua nguoi chua thanh nién. Viéc
ghinhan, quy dinh c4c nguyén tac tién hanh
to tung nay thé hién quan diém, chinh séch
nhan dao ctia Nha nudc, tao diéu kién toi da
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bao vé quyén va lgi ich clia nguoi chua
thanh nién trong hoat dong t6 tung giai
quyét vu an hinh sy, von la cac hoat dong
mang tinh quyén luc nha nuéc, cé tinh
cuong ché va nghiém khic.

Thit ba, vé quyén dugc bao chita chi
dinh. Diém b khodan 1 Diéu 76 Bo ludt To
tung hinh sz nam 2015 (stta doi, bé sung
nam 2025) da mo rong dién nguoi bao chita
gom ca tro gitp vién phép ly dé bao chta
cho nguoi bi bugc tdi 1a nguoi dudi 18 tudi:
“co quan c6 thdm quyeén tién hanh t6 tung
phai chi dinh nguoi bao chtta chonguoi bi
budc tdi c6 nhuoc diém vé thé chdt ma
khong thé tubao chita; nguoi c6 nhuge diém
vé tam than hodc 1a nguoi dudi 18 tudi. Day
la quy dinh phit hgp v6i nhu cau va diéu
kién thuc tién hién nay khi da phan tro gitp
phép ly déu khong co thé luat sw nén kho
khan trong viéc ti€p can va bao vé quyén lgi
cho nguoi bi budc toi.

Thit tu, vé quyén tu bao chta va nho
nguoi khac bao chtta. Tai khoan 1, khoan 2
Diéu 422 B¢ luat T6 tung hinh synam 2015
quy dinh: “1. Nguoi bi budc t6i la nguoi dudi
18 tudi c6 quyén tu bao chita hoac nho
nguoi khac bao chtta; 2. Nguoi dai dién ctia
nguoi duoi 18 tudi bi budc toi c6 quyén lua
chon nguoi bao chita hodc ty minh bao chira
cho nguoi dudi 18 tudi bi buoc toi”. Day 1a
mot quy dinh nhan van, phu hgp ddc diém
vé lta tudi, tam sinh ly va sy phat trién ve
thé chét ctia nguoi dudi 18 tudi. Bo ludt To
tung hinh synam 2015 da tryc tiép thé hién,
thuc hién quyén nay. Ngoai ra, nguoi bi
budc tdi la nguoi dudi 18 tudi ciing dugc
huong cac quyén, nhu: tu bao chira, quyén
dugc nghe, duogc biét Iy do minh bi bat, duoc
biét Iy do minh bi khai t6...

Céc quy dinh phép luat hién hanh da co
nhiing diém riéng biet khi xét xtt nguoi dudi
18 tuoi. Tuy nhién, viéc ap dung trén thuec té
van con nhiéu bat cap, nhu:

(1) Thi€u doi ngt chuyén trach: hién nay,
Viet Nam chua c6 co quan hay doi ngti cdn
bd chuyén trach dé giai quyét cac vu an lién
quan dén nguoi dudi 18 tudi. Diéu nay dan
dén tinh trang khong c6 sw phan biét r6 rang
gitta cac vu an do nguoi vi thanh nién thyc
hién va nguoi truong thanh, tir giai doan khoi
t0, di€u tra, truy to, xét x(t dén thi hanh an;

(2) Nhiéu luat su khong duogc dao tao
chuyén sau vé tam ly hoc va khoa hoc gido
duc, thiéu kién thitc can thiét dé lam viéc
hiéu qua voi nguoi vi thanh nién pham toi.
Mot s6 luat su dugce chi dinh chi tham gia
mdt cach hinh thiic, mién cuong;

(3) Suphoi hop chua hiéu qua: cac doan
luat su doi khi cham tré trong viéc ctt nguoi
bao chtta, gay kho khdn va gidn doan cho
qua trinh t6 tung;

(4) Thiéu moi truong xét xit than thién:
mac du B¢ luat T6 tung hinh synam 2015 da
quy dinh riéng vé tha tuc dac biét nhung
trén thuc té, phién toa xét xtt nguoi duoi 18
tuoi van dién ra tai phong x an chung véi
nguoi truong thanh véi khong khi trang
nghiém va thu tuc rap khuon. Mai truong
nay khong phu hop véi tam Iy nhay cam, dé
bi anh huong cua nguoi chua thanh nién.

3. Mot sd giai phép

Mot Ia, don gidn héa thii tuc bao chita: ra
sodt, bo sung cac quy dinh dé luat su c6 thé
tham gia ngay vao vu &n ma khong can tha
tuc dang ky ruom ra. Viéc nay giap giai quyét
tinh trang mau thudn gitta thoi gian bat
budc phai lay 10i khai (trong vong 12 gio) va
thoi gian dé hoan tat tha tuc bao chita (toi
thi€u 24 gio). Viéc rat ngan thoi gian nay sé
gitp bao vé quyén loi ctia nguoi dudi 18 tudi
ngay tt giai doan dau cta qua trinh t6 tung.

Hai la, bo sung ché'tai xit Iy vi pham: can
c6 céc quy dinh 16 rang dé xtt Iy nhiing cé
nhan hodc co quan can tré quyén bao chita
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cta nguoi dudi 18 tudi hoac hoat dong hop
phép ctia luét su. Diéu nay nang cao tinh
than trach nhiém cta nguoi tién hanh to
tung va bao dam quyén bao chita dugc thuc
hién day du.

Ba Ia, hoan thién thu tuc to tung than
thién: tiép tuc hoan thién cac quy dinh va
hudéng dan dé phién toa xét xit nguoi dudi 18
tudi tré nén than thién va phu hop véi tam
ly Itta tudi. Vi vy, can c6 phong xtt 4n riéng,
phtt hop voéi Itta tudi, tranh khong khi trang
nghiém va rap khuon nhu céc phién toa xét
Xt nguoi truong thanh.

Bon 1a, dao tao doi ngti chuyén trdch: xay
dung va phat trién doi ngl can by chuyén
trach, bao gom: diéu tra vién, ki€ém sat vién,
va thdm phdn, c6 kién thic sau vé tam ly,
gido duc va khoa hoc vé toi pham vi thanh
nién. Dong thoi, cdc doan luat su can to
chiic cac khoa dao tao chuyén sau vé ky
nang lam viéc voi nguoi dudi 18 tudi.

Nam la, thiét 1ap co ché phoi hop hiéu
qua: thanh 1ap co ché phoi hgp thuong
xuyén va chat ché gitta cac co quan t6 tung
va doan luat su. cac doan luat su can chu
dong ctt luat su tham gia t6 tung khi c6 yéu
cau, dac biét la trong cac truong hop chi
dinh bao chta.

Sdu 1a, tang cuong trdch nhiém cua luat
su: cac to chiic luat su can giam séat chat ché
dé bao dam céc luat su duoc chi dinh thuc
hién day du trach nhiém ctia minh, khong
tham gia mot cach hinh thitc. Can c6 co ché
khuyén khich va xtt Iy nghiém cac truong
hop luat su thiéu trdch nhiém, l[am anh
hudng dén quyén loi cda tré vi thanh nién.

4. Kétluan

Quyén bao chtta ctia nguoi bi budc toi la
nguoi chua thanh nién trong to tung hinh sy
da cu thé hoa nguyén tic bao dam quyén
con nguoi trong to tung hinh sy va cam két
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cta Viét Nam trong viéc thuc thi cac diéu
udc quoc té vé quyén tré em. Mac du Bo luat
T6 tung hinh synam 2015 (stta doi, b6 sung
nam 2025) da quy dinh tuong doéi day du,
nhung thuc tién ap dung con nhiéu bat cap.
Do d6, can ti€p tuc hoan thién phép luat va
co ché thuc thi theo huong chuyeén biét, hiéu
qua va than thién hon nham bao dam day
dd quyén bao chtia va gop phan xay dung
nén tu phap cong bing, nhan van va phu
hop voi chuén muc quoc té0J
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