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KIIEM SOAT QUYEN LUCTRONG DIEU KIEN
DAY MANH PHAN CAP, PHAN QUYEN

LY THI HUE"-
DUONG THI HA™

Kiém sodt quyén Iyrc Ia mot quy ludt tat yéu, mot yéu cdu khédch quan ty than ctia Nha nuée
phép quyén x4 hoi chii nghia & Viét Nam, khong c6 kiém soét quyén Iirc hodc kiém soét quyén
Iuc yéu thi quyén Iuc tdt yéu bi lam dung, d4n dén hiéu Iuc va hiéu qua qudn Iy nha nuéc sé
thap. Trong théi gian qua, vdn dé kiém sodt quyén Iuc trong diéu kién ddy manh phén cdp,
phan quyén védn Ia khdu yéu kém. Bai viét phan tich nhiing vdn dé dit ra d6i voi kiém sodt
quyén Iyc trong diéu kién ddy manh phan quyén, phan cdp, tir d6 dé xudt mét sd gidi phdp
nhdm bdo dim ddy manh phéan cdp, phan quyén gin véi kiém sodt quyén Iyc nha nuéc ddp
img yéu cdu quan tri quoc gia theo huéng hiéu Iuc, hiéu qua .

Tir khéa: Kiém sodt quyén luc; phdn quyén; phan cap; Nha nuéc phap quyén xa hoi chii nghia.
Power control is an inevitable, objective requirement of the socialist rule of law state of Viet
Nam. Absence of power control or weak power control will result in power abuse, low efficiency
and effectiveness of state management. Power control in promoting decentralization and
devolution has revealed weaknesses. The paper analyzed the arising issues of power control
in promoting decentralization and devolution. It proposed some solutions to ensure the
promotion of decentralization and decentralization associated with power control to meet

the requirements of public governance for effectiveness and efficiency.
Keywords: Power control; decentralization; devolution; the socialist rule of law state.
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1. Co ché kiém soét quyén lyc nha nuéc
trong diéu kién ddy manh phan c4p, phin quyén

Theo nghia chung nhat, quyén luc nha
nudc duoc xem la “kha nang ctia nha nudc
dé budc cdc cd nhan, td chic trong xa hoi
phai phuc ting nha nuéc”!. Quyén luc nha
nudc la mot dang quyén luc dac biét - quyén
luc chinh tri cia mot quoc gia, gan bo chat
ché v6i y chi ciia dang cam quyén va nguyén
vong, loi ich cua toan xa hoi, ctia quac gia,
dan toc.
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Kiém tra, gidm sat, kiém soat quyén luc
luon la tdt yéu khach quan dé dap ting yéu
cau doi méi quan tri quoc gia theo huong
hiéu luc, hiéu qua. bong thoi, “Trong ché do
xa hoi cht nghia, m6i quan hé gitta Dang,
Nha nudéc va nhan dan 1a moéi quan hé gitta
cac chu thé thong nhat vé muc tiéu va loi
ich; moi duong 16i cia Dang, chinh séch,
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phép luat va hoat dong ctia Nha nudc déu vi
loi ich cia nhan dan, la hanh phic ciia nhan
dan lam muc tiéu phdn d4u”2. Nhan dan tin
tuong Gy quyeén, trao quyén luc chinh tri cho
bang, can bg, cong chiic nha nude trd thanh
cong boc cua Nhan dan. Vi vay, yéu cau
phai: “Ddy manh phan cdp, phan quyén di
doi voi tang cuong kiém tra, gidm st va
kiém soét chit ché quyén luc”3. Cho nén,
van dé kiém soat quyén luc 1a mot trong
nhting noi dung quan trong dugc dé cap
trong cac van kién Dai hoi ctia bang, Cuong
linh xay dung va phat trién dat nuoc thoi ky
qué do lén chu nghia xa hdi, quy dinh trong
cac ban Hién phdp va cac van ban quy pham
phép luat khéc, tao co sé chinh tri va co s&
phap Iy cho hoat dong kiém soét quyén luc
nha nudc ¢ Viét Nam.

Dudi goc do phap ly, 1an dau tién van dé
kiém sodt quyén luc nha nudc duge quy
dinh mot céch chinh thtc trong Hién phdp
nam 2013. Khoan 3 Diéu 2 Hién phdp nam
2013 quy dinh nguyeén tac “Quyén luc nha
nudc la thong nhat, cé sy phan cong, phoi
hop, kiém soat gitta cdc co quan nha nudc
trong viéc thuc hién cac quyén lap phap,
hanh phép, tu phép”. Trén co s& quy dinh
cua Hién phdp nam 2013, thoi gian qua,
nhiéu van ban luat duoc ban hanh da cu thé
héa nguyén tic hién dinh vé kiém soat
quyeén lyc nha nudc.

Dudi goc do chinh tri, 1an dau tién khai
niém kiém sodt quyén luc chinh thic duge
ghi nhan trong quan diém chi dao qua trinh
ddy manh xay dung Nha nudc phap quyén
xa hoi chti nghia Viét Nam duoc trinh bay tai
bai hoi dai biéu toan quoc lan tha XI:
“Quyeén luc nha nudc la thong nhat, co su
phan cong, phoi hop va kiém soat gitta cac
co quan trong viéc thuc hién quyén lap
phép, hanh phap va tu phap”*.

Tiép dén, trong Van kién Dai hoi XIII ctia
bang, cum tit “kiém soat quyén luc” dugc

nhdc dén hon 20 lan. Cu thé: Mot trong
nhimg dinh huéng phat trién dat nudc giai
doan 2021 - 2030 dugc néu trong Nghi quyét
Dai hoi dai biéu toan quoc lan thi XIII ctia
bang, do la: “Xay dung va hoan thién Nha
nudc phap quyén xa hoi cht nghia trong
sach, vimg manh, tinh gon, hoat dong hiéu
luc, hiéu qua, vi Nhan dan phuc vu va vi sy
phét trién dat nudc. Tang cuong cong khai,
minh bach, trach nhiém giai trinh; ki€ém soét
quyen luc gén voi siét chat ky cuong, ky luat
trong hoat dong cua Nha nudc va cuia can
b, cong chiic, vién chiic”, “cht trong cong
tdc bao vé Dang, bao vé chinh tri ndi bo;
tang cuong cong tac kiém tra, gidm sat, ky
luat Bang, cong tac ddu tranh phong, chong
tham nhtng va cong tic dan van cua
Déang”®, dong thoi, khang dinh cac dot pha
chién luoc la: “Day manh phan cap, phan
quyén hop 1y, hiéu qua, dong thoi ting
cuong kiém tra, giam sat, kiém soat quyén
luc bang hé thong phap luat”’.

Ngoai ra, van dé co ché kiém soat quyén
luc trong diéu kién day manh phéan cdp,
phan quyén (PCPQ) ciing duoc quy dinh
trong Nghi quyét s6 26-NQ/TW ngay
19/5/2018 ctia Ban Chap hanh Trung wong
(khoa XII) vé tap trung xay dung doi ngi can
b céc cap, nhat la cap chién lugc du phdm
chat, nang luc va uy tin ngang tam nhiém
vy, néu ro quan diém: “Phan cong, phan cap
gdn voi giao quyen, rang budc trach nhiém,
dong thoi tang cuong kiém tra, giam sat,
kiém soat quyén luc va xtt Iy nghiém minh
sai pham”; Nghi quyét s6 04/NQ-CP ngay
10/01/2022 ctia Chinh phid vé ddy manh
phan cdp, phan quyén trong quan ly nha
nudc. Dong thoi, thé ché hoa Hién phdp
nam 2013, cac dao luat lién quan dén kiém
soat quyén luc trong diéu kién ddy manh
PCPQ khong ngung dugc bo sung, hoan
thién, hinh thanh va thiét 1ap co ché kiém
soat quyen luc pht hop véi vi tri, tinh chat
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cua ting thiét ché quyén luc, nhw: Luat To
chtic Quoc hoindam 2014 (stta doi, bo sung
nam 2020), Ludt Té chiic Chinh phii nam
2015 (stra doi, bo sung nam 2019), Ludt To
chtic chinh quyén dia phuong (CQPP) ndam
2015 (stta doi, b6 sung 2019), Ludt Phong,
chong tham nhiing nam 2018,...

Kiém soat quyén luc trong diéu kién day
manh PCPQ phai biang co ché va t6 chtc
thuc thi co ché. Noi dung cta kiém soat
quyén luc cing chinh la viéc xay dung co
ché, thé ché va thuc thi co ché, thé ché do
trén thuc tién, cu thé:

(1) Kiém soat quyén luc trong quy trinh ra
quyét dinh trong dieu kién ddy manh PCPQ;

(2) Kiém soat quyén luc trong quy trinh
thuc hién cac quyét dinh trong diéu kién ddy
manh PCPQ;

(3) Kiém soat quyén luc trong quy trinh
kiém tra, gidm sat viéc thuc hién cac quyét
dinh trong diéu kién ddy manh PCPQ.

Qua do, da dat dugc nhiing két qua rat
déng ghi nhan: “Co ché phan cong, phoi hop
va kiém soat quyén luc gitia cdc co quan nha
nudc trong viéc thuc hién cac quyén lap
phép, hanh phdap va tu phép ngay cang ro6
hon va c6 chuyén bién tich cuc”8; “su phoi
hop gitta kiém tra, gidm sat cta Dang voi
thanh tra, kiém toan nha nudc va diéu tra,
truy to, xét xtt ngay cang chdt ché, dong bo,
hiéu qua hon, han ché su chong chéo trong
thuc hién chitcc nang, nhiém vy, thdm
quyen; kip thoi phat hién nhting so ho, thiéu
sot trong lanh dao, quan ly dé dé xuat bo
sung, stta doi cac van ban co lién quan cho
phithop™®.

2. Nhiing vdn dé dit ra d6i voi kiém soét
quyén lyc nha nuéc trong diéu kién ddy
manh phan cdp, phin quyén

Bén canh nhiing thanh tyu dat duoc, “Co
ché kiém soat quyén luc trong Dang va Nha
nudc chua day du, dong bo; hiéu luc, hiéu
qua chua cao”!?, do do, vdn dé kiém soat
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quyén lyc nha nuoc trong diéu kién day
manh PCPQ con dat ra nhiéu doi hoi su
dong thuan va quyét tam ctia ca hé thong
chinh tri.

Thit nhat, co ché kiém sodt quyén luc
trong b6 mdy nha nuoc chua thé hién duoc
day dt tinh than cta Hién phdp nam 2013.

Hién phdp ndm 2013 quy dinh tai khoan
3 Diéu 2: “Quyén luc nha nudc la thong
nhdt, c6 su phan cong, phoi hop, kiém soét
gitra cac co quan nha nudc trong vi¢c thuc
hién cdc quyén lap phap, hanh phap, tu
phdp”, tuy nhién, cac dao luat hién hanh
moi tap trung vao cac quy dinh ki€ém soat
quyén luc ctia Qudc hoi doi véi co quan
hanh phép va tu phép. Hién nay, chua c6
quy dinh nao vé nhiém vy, quyén han, co
chékiém tra, phat hién, xitly cac dao luat da
ban hanh c6 d4u hiéu vi pham Hién phap,
ké ca tur cac co quan nha nudc khdc ciing
nhu tu kiém soat ctia Qudc hoi. Voi co ché
kiém soat quyéen lic nha nudc nhu hién nay
thi viéc ki€ém sodt quyén lap phép van chu
yéu do Quoc hoi tu kiém soat minh trong
viéc thuc hién quyén lap hién va quyén lap
phédp. Viéc kiém soat nay cho hiéu qua
khong cao, nhat la trong treong hop kiém
soat van ban phép luat vi hién.

Thit hai, viec PCPQ chua du manh, thiéu
ranh mach gy ra su trung ldp, manh mun,
khé gdn quyén han voi trach nhiém.

Hién phdp nam 2013 la co so phép ly dé
phan dinh thd&m quyén gitia trung uong va
CQDP; gitta cac cap CQDP voi nhau dé tang
cuong tinh chiu trdch nhiém cta céc cdp
chinh quyén. Tuy nhién, vé co ban, Luat To
chizc CQPPnam 2015 (stra d6i, bo sung nam
2019) cung mot s6 dao luat dugc ban hanh
cho dén nay van chua chi trong dén yéu cau
cling nhu nguyén tac bao dam tinh tw chu,
tu chiu trach nhiém ctia CQDP.

Hién nay, viéc t6 chiic va hoat dong ctia
CQDP mot s6 noi chuwa d6i m6i manh meé;
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chtic nang, nhiém vy, phan cap, phan quyén
chua that ro6 rang, hiéu luc, hiéu qua hoat
dong con han ché'!. Hon nita, b may nha
nudc chua thuc su tinh gon, nhiéu tang néc,
phan cong, phan quyén chua di manh,
chua ranh mach dan dén tinh trang hiéu qua
hoat dong con thap, tinh trang thdm quyén,
trach nhiém bi chia cat, manh mun vira c6
su trung ldp chong chéo hodc lam quyén,
budnglong quan ly... Trach nhiém cta co s&
chua dugc dé cao, nguyén tic phap quyén
trong hoat dong cia Nha nudc chua dugc
bao dam'?,

Thit ba, van dé kiém sodt viéc thuc hién
PQPC con thiéu chat ché.

Viéc thanh tra, kiém soat, kiém tra cua
chinh quyén trung wong déi voi hoat dong
cta cac co quan CQDP ¢ nhiéu noi thuc hién
chua nghiém, dan t6i nhiéu dia phuong logi
dung su buong 16ng trong quan ly, 1oi dung
nguyén tic “tw chq, tw chiu trach nhiém
trong viéc thuc hién cac nhiém vy, quyén
han dugc phan quyén” quy dinh tai Dieu 12
Luat To chitc CQDP nam 2015 (stra doi, bo
sung nam 2019) dé dua ra cac quyét sach vi
loi ich cuc bo, lam dung quyén luc nha nuoc,
phuc vu loi ich cd nhan, “lgi ich nhém”.
Diéu nay dan dén thé ché quan ly nha nudc
bi phén tén, kha nang thuc thi chinh sdch tr
trung uong toi cac dia phuwong kém hiéu
qua, nhat la trong cac linh vuc c6 anh hudng
rong rai dén doi song xa hoi nhu xay dung,
quan ly do thi & cac tinh, thanh pho lon.

Viéc phan cap manh cho CQDP nhung
thi€u co ché kiém soat chat ché sé gay ra
nhting khoang trong trong kiém soat quyén
luc hodc thuc hién kiém soat chiéu ¢, qua
loa, tit d6 nay sinh tiéu cuc, tham nhiing,
truc loi. Day chinh 1a mot trong nhting
nguyén nhan khién “tham nhting, lang phi
trén mat so linh virc, dia ban van con nghiém
trong, phtc tap, voi nhiing biéu hién ngay

cang tinh vi, gay biic xtic trong xa hoi” 3.

Thtt tu, con thiéu sy minh dinh giiia ting
cuong kiém tra, gidm sdt voi can thiép va
lam thay cap dudi.

Viéc trién khai co ché kiém soat quyén luc
con bilam dung, bién tuéng, cting nhdc, thi€u
linh hoat nén hiéu qua thap, nhét la thuc hién
chti treong “phén cdp, phan quyén, tiy quyeén,
gdn v6i phan dinh va nang cao trach nhiém
clia trung uong va dia phuong” !4,

Thit nam, thuc hién co ché Nhan dan
kiém sodt quyén luc nha nudc con mang
tinh hinh thtc, hiéu qua thuc té chua cao.

Trong diéu kién ddy manh PCPQ, dé bao
dam thuc thi nguyén tac quyén lyc nha nuéc
la thong nhdt, chong su lam quyén va tha
hoéa quyen lyc thi vai tro gidm sat ciia Nhan
dan luéon dugc chu trong, tdng cuong.
Quyén giam sat cua nhan dan doi voi bo
may nha nuéc dugc thé hién nhat quan
thong qua nhiéu quy dinh trong Hién phdp
nam 2013: Nhan dén la cha thé quan trong
thuc hién kiém sodt quyén luc, thuc hién
kiém tra, giam sat dé quyén luc nha nudc
that su thudc vé Nhan dan, vi loi ich caa
Nhan dan.

Tuy nhién, thoi gian qua, viéc phét huy
vai tro, trach nhiém ctia Mat tran Té quoc
Viét Nam, cac t6 chtc chinh tri - xa hoi, cac
co quan truyén thong va Nhan dan trong
ddu tranh, ngan chdn suy thodi ciia mot bo
phan cén b, dang vién dat hiéu qua chua
cao. Khong it vy, viéc tiéu cuc, tham nhiing
duogc Nhan dan phat hién nhung chua dugc
cac co quan c6 tham quyén ngan chan, x
ly, gidi quyét kip thoi. Trinh ty, tht tuc dé
cac co quan nha nudc tiép thu, xit Iy nhimg
kién nghi vé gidm sat cia Nhan dan chua
that sy hiéu qua.

Nhiing han ché cta kiém soat quyén luc
trong diéu kién PCPQ c6 thé duogc giai thich
béi nhiéu nguyén nhan khac nhau, trong d6
su thi€u thong nhét trong nhan thic vé yéu
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cau hoan thién va thuc hién co ché kiém
sodt quyén luc nha nudc duge xem la cian
ban nhat. Nhiing stta d6i, hoan thién co ché
phép ly vé kiém soat quyén luc nha nudc
khong theo kip yéu cau thuc hién PCPQ, dan
dén thiéu dong bd trong ca nhan thic va
thuc thi. Vai tro ctia hé thong phap luat, voi
tw cach la cong cu dé Nhan dan kiém soat
quyén lyc, thuc hién quyén lam cht cta
nguoi dan, tham gia vao cac hoat dong ctia
bd may nha nudc, nhat 1a céc noi dung lién
quan dén PCPQ hién con bi buonglong. Cac
thiét ché kiém soat quyén luc chua dugc ché
dinh day dq, r6 rang, dong bo va hiéu qua.

3. Mot sd gidi phdp nhadm ki€ém soat
quyén lgc nha nuéc trong diéu kién ddy
manh phan cdp, phin quyén

Mot Ia, xay dung hé thong phédp luat
thuc si dong b, khoa hoc, hiéu lyc va hiéu
qua. Dé kiém sodat t6t quyén luc nha nudc
trong diéu kién ddy manh PCPQ gédn voi
phong, chong tham nhiing, tiéu cuc, lang
phi thi trudc hét phai xay dung dugc thé ché
day du, chdt ché, lam cédn ct dé thuc hién
phong, chong tham nhiing, tiéu cuc, phai
“khéc phuc bang dugc sy yéu kém, cham tré
trong cong tac lanh dao, diéu hanh, t6 chiic
thuc hién chu truong, luat phap, chinh
sach, thuc thi cong vu. Ddy manh phan cap,
phan quyén di déi voi tang cuong kiém tra,
gidm sat va kiém soat chat ché quyén luc;
nang cao chdt luong, hiéu luc, hiéu qua
cong tac kiém tra, gidm sat, ky luat dang.
Tiép tuc thuc hién chién luogc cai cach tu
phdp; nang cao uy tin va hi¢u qua ctia hoat
dong tu phap”1°.

Hai Ia, xac dinh, phan cong r6 rang, ranh
mach nhiém vy, quyén han ctia ting co
quan nha nudc, tir dd, xdc dinh mé hinh
tong thé nha nudc cho phu hop.

Ba Ia, doi méi to chic va bé sung thém
mot s6 thdm quyeén ctia co quan nha nudc
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(nhu Qudc hoi, Chinh pht, Vién kiém sét
nhan dan, Chu tich nuéc...) va thanh lap
mot so thiét ché doc lap.

Bon Ia, tang cuong cong khai minh bach,
trach nhiém giai trinh, trach nhiém nguoi
ding dau va bao dam quyén tiép can thong
tin va cac quyén co ban khéc ctia cong dan.
Nguoi co chtic, c6 quyén khong thé tham
nhiing dugc néu c6 cac quy dinh phap ly
chit che, day dua, cong khai, minh bach va
duoc kiém tra, gidm sat thuong xuyén. Theo
do, yéu cau phai tiép tuc xay dung, hoan
thién dong bo thé ché vé xay dung, chinh
don Dang, quan ly kinh té - xa hoi va phong,
chong tham nhiing.

Nam Ia, can xay dung doi ngii can bg,
cong chirc guong mau, trach nhiém, chuyén
nghiép, di phdm chat nang luc va thuc hién
that nghiém cac quy dinh da c6, dong thoi
can xtz ly ky luat nghiém minh véi nhiing sai
pham, dé sy nghiém minh cta Dang,
thuong ton phdp luat cua Nha nuéc, su
trong sach, vimg manh va uy tin ctia Dang,
Nha nuéc va y nguyén ctia Nhan dan thuce sy
thanh cong(J
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