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BAO DAM THU LAO CONG BANG CHO TACGIA
TRONG HOP DONG BAN QUYEN: KINH NGHIEM CHAU AU
VA KHUYEN NGHI CHO VIET NAM

NGUYEN THI TUYET NGA”

Hop dong ban quyén ngdy cang tré thanh co ché chii dao trong viéc khai théc gié tri kinh t€
cta tdc phdm. Tuy nhién, trong thuc tién, tic gid thuong ¢ vi th€yéu trong qud trinh dam phén
din dén tinh trang miic thi lao khéng tuong xiing voi gid tri khai thdc thyc té€ ctia tdc phdm.
Tru6c thdch thitc d6, phép luat chau Au, déc biét Chi thi DSM 2019/790 d4 thiét 1ap nguyén
tdc “thii lao cong bang” ciing hé théng cdc co ché bdo vé tdc gid, bao gom nghia vu minh bach
thong tin, quyén yéu cdu diéu chinh hop dong va co ché gidi quyét tranh chdp thay thé. Trén
co'sotham chiéu kinh nghiém ndy, bai viét phan tich thuc trang phép ludt Viét Nam hién hanh,
tir do, dé xudt mot s6 gidi phdp nhdm bdo ddm sy tuong xiing vé thii lao va can bédng lgi ich
trong cic giao dich ban quyén.

Tixkhoa: Thit ao cong bang; hop dong ban quyén; phdp luat chau Au; quyén tac gid, phdp luat
Viét Nam.

Copyright contracts have increasingly become the principal mechanism for exploiting the
economic value of creative works. In practice, however, authors often occupy a weaker bargaining
position during negotiations, resulting in remuneration that is not commensurate with the actual
value derived from the exploitation of their works. In response to this challenge, European law -
particularly Directive (EU) 2019/790 on copyright in the Digital Single Market (DSM Directive) -
has established the principle of “fair remuneration” along with a system of protective mechanisms
for authors, including transparency obligations, the right to request contract adjustment, and
alternative dispute resolution mechanisms. Drawing on this experience, the article analyzes the
current state of Vietnamese law and proposes several solutions to ensure proportional
remuneration and a balanced distribution of interests in copyright transactions.

Keywords: Fair remuneration; copyright contracts; European law; authors’ rights; Vietnamese law.

NGAY NHAN: 09/11/2025 NGAY PHAN BIEN, DANH GIA: 17/01/2026  NGAY DUYET: 13/02/2026
DOTI: https://doi.org/10.59394/qlnn.361.2026.1438

1. Datvindé ban, am nhac, dién anh dén nén tang s6 va

Su phét trién manh mé cta kinh t& tri ~ gido duc tryc tuyén. Trong céc quan hé nay,
thtic va cong nghiép séng tao da lam gia tang
nhanh chong cac giao dich chuyén giao, cdp  * ThS, Truwong Pai hoc Cong nghé K thuat
phép quyén tdc gia tai Viet Nam, tit xudt TP H6 Chi Minh
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th lao tac gia (tién ban quyén) git vai tro
trung tdm, phan anh gié tri lao dong séng
tao va la co s& bao dam quyen lgi vat chat
ctia nguoi sang tao. Tuy nhién, trén thuc té,
nhiéu tac gia, dac biét 1a ca nhan doc lap
thuong 6 vi thé yéu khi dam phén hgp dong,
thiéu thong tin vé thi truong va khong kiém
soat dugc qua trinh khai thac tdc pham.
Khong it truong hop tdc phdm mang lai loi
nhuén 16mn cho bén khai thac nhung tac gia
chi nhan duoc khoan thti lao thap, khong co
co ché phép ly dé yéu cau dieu chinh. Diéu
nay cho thay, phép luat Viét Nam van thiéu
cac cong cu hiéu qua nham bao dam su
twong xtng gitta gid tri kinh t€ ctia tdc phadm
va thu lao cua tac gia. Trong khi do, phap
luat chau Au, dic biét qua Chi thi DSM
2019/790 da thiét lap nguyén tac “thu lao
cong bang” cting nhiéu co ché bao vé tac gia.
Viéc nghién ctu kinh nghiém nay c6 y nghia
quan trong cho qud trinh hoan thién phép
luat Viét Nam.

2. Co s thiét 1ap “thu lao cong bing”
trong hop dong ban quyén

Viéc xdc 1ap nguyén tac “thu lao cong
bang” xudt phat tit ly thuyét vé “su bat can
xtmg vi thé thuong luong” trong phép luat
hop dong ban quyén chau Au. Ly thuyét nay
xudt phat tir thuc té rdng, trong nhiéu linh
vure, ddc biét 1a linh vuc ban quyén - céc bén
tham gia hop dong khong ding trén cuing mot
“mat bing quyén luc” khi dam phan. Mot bén
(thuong la tac gia, nghé si) chi c6 trong tay san
phdm tri tué ctia minh, thi€u von, thiéu thong
tin thi truong va thiéu kha nang tu t6 chic
khai thac. Bén con lai (nha xudt ban, hang san
xudt, nén tang so) lai ndm git hé thong phan
phoi, dit liéu thi truong, nguon luc tai chinh
va uu thé phap ly. Su chénh léch nay khién
cho viéc “thuong lwong” khong con 1a thuong
luong ding nghia ma nhiéu khi chi 1a viéc
chap nhan hoac tir chai cac dieu kién do bén
manh duaral.
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Mot yéu t6 lam gia tdng thém tinh trang
nay la su bat doi xting thong tin. Tai thoi
diém ky hop dong, tac gia gan nhu khong
thé biét trudc tdc phdm ctia minh sé dugc
khai théc ra sao, mang lai doanh thu bao
nhiéu, hay cé thanh cong vugt troi hay
khong. Trong khi d6, bén khai théc lai c6
kinh nghiém thi truong, c6 kha ndng du béo
va ddc biét la ndm gitt toan bo dix liéu khai
thac sau nay. Chinh su thi€éu minh bach nay
khién tac gia “khong ddm yéu cau thong tin
hay thuec thi quyén ctia minh”, ngay ca trong
truong hop phép luat da c6 quy dinh ve
nghia vu bdo cdo?. Két qua la téc gia thuong
bugc phai ky cdc hop dong tra tién tron goi
hoac chuyén giao toan bo quyén khai thac
ma khong c6 quyén yéu cau diéu chinh khi
tdc phdm dat thanh cong thuong mai vuot
dukién. Nhiing hop dong dang nay “thuong
tudc doat quyén chia sé loi nhuan hop Iy ctia
tac gia, di nguoc lai muc tiéu bao vé nguoi
sang tao trong luat ban quyén”3. Chinh vi sur
chénh léch c6 tinh “co cau” nay, ly thuyét
“bat can xting vi thé thuong lugng” cho rang
khong thé chi dya vao nguyén tac tu do hop
dong dé bao dam cong bang. Néu phap luat
khong can thiép, bén yéu thé sé luon chiu
thiét trong phan chia loi ich, du ho 1a nguoi
tao ra gia tri ban dau.

Tai Diéu 18 Chi thi DSM 2019/790 vé ban
quyén trong thi truong s6 chung quy dinh
cac quoc gia thanh vién Lién minh chau Au
(EU) c6 nghia vu bao dam: “T4c gia va nghé
sibiéu dién nhan dugc mtc thu lao phtt hop
va tuong xtng cho viéc chuyén giao hoac
cdp phép quyén khai thac tic phdm cta
ho”. Day 1a mot nguyén tdc mang tinh bt
budc nham khiac phuc sy bdt can xtng
thuong gap gitia tac gia (thuong yéu thé ve
thong tin va thuong luwong) va céc nha san
xudt, phan phai tdc phdm (thuong chiém wu
thé vé kinh t€ va kiém sodt thi truong).
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3. Co ché bao dam thu lao cong bang
trong phéap luat chau Au

Co ché bao dam thu lao cong bang cho
tac gia trong hop dong ban quyén la mot
trong nhiing cai cach trong tam cua EU
nhdm khac phuc tinh trang mat can bang
gitta tac gia (thuong la cad nhan don lé) voi
céc t6 chtc khai thac quyén sé hitu tri tué co
tiém luc kinh té va kiém soat thi truong. Cac
co ché nay dugc thiét ké trong khuon kho
Chi thi DSM 2019/790 va duoc noi luat hoa
& nhiéu qudc gia thanh vién, nhu: Dc,
Phép, Ha Lan.

Diéu 18 Chi thi DSM 2019/790 ctia EU
déanh ddu mot budc ngoat quan trong khi lan
dau tién ¢ cdp do toan EU thira nhan nguyén
tac bat budc rang, tac gia va nghé si biéu dién
phai duoc huong “muc thu lao phu hop va
twong xting” khi chuyén giao hodc cdp phép
quyén khai thac tic phdm ctia minh. Nguyén
tac nay khong chi mang tinh tuyén b6 ma
con dinh hinh m¢t chudn muc phép Iy méi
nhdm khéac phuc tinh trang “mua dat ban
doan” von phd bién trong nganh cong
nghiép sdng tao, noi tc gia thuong & vi thé
yéu trong dam phén hop dong®.

B6 sung Diéu 18, Chi thi DSM 2019/790
da c6 nhting quy dinh cu thé:

Mot Ia, nghia vu minh bach thong tin.
biéu 19 dat ra nghia vu minh bach thong tin,
budc bén khai thac - thuong la nha san xuat,
nha xudt ban hoac nén tang s6 phai dinh ky
cung cdp cho tac gia va nghé si biéu dién
nhting dit liéu cap nhat, day du va dé hiéu vé
cach thtic tdc phdm dugc stt dung, doanh
thu phat sinh va khoan thui lao phai tra. Quy
dinh nay dugc xay dung nham khédc phuc
tinh trang bat doi xing thong tin trong quan
hé hop dong ban quyén. Sy thi€u minh bach
khién tac gia khong c6 du can cit dé yéu cau
diéu chinh hop dong theo Diéu 20, cting nhu
khong c6 co s¢ dé thuong luong lai miic thu

lao khi tdc pham dat thanh cong thuong mai
vugt ngoai du kién. Chang han, mot tiéu
thuyét dugc cdp phép ban quyén cho nha
xudt ban da quoc gia cé thé dugce chuyén thé
thanh phim, sach noéi, ban dich dién tu,...
ma tac gia khong dugc thong bdo, khong
dugc biét doanh thu va khong c6 co sd phdp
ly 16 rang dé yéu cau chia sé loi ich phat
sinh. Vi vay, Diéu 19 thiét 1ap co ché gitp
nguoi sdng tao cd quyén giam sét viec khai
théc tdc phdm ctia minh, tr d6, nang cao
nang luc dam phan, bao vé loi ich kinh té
mot cach chua dong.

Hai 14, thiét 1ap co ché diéu chinh hgp
dong. Diéu 20 cia Chi thi DSM 2019/790
thiét lap co ché “diéu chinh hop dong”
nham khac phuc tinh trang thu lao ma tac
gia nhan duoc “qud thdp” so voi gid tri kinh
té thuc té€ ctua viéc khai thac tdc pham. Khac
voi “diéu khoan best-seller” truyén théng -
von chi 4p dung trong truong hop tdc phdm
dat dugc thanh cong bat ngo, Diéu 20 mé
rong pham vi 4p dung cho moi truong hop
ma muc thu lao da théa thuan khong con
tuong xtng voi doanh thu thuc té€ tr viéc
khai thac. Diém doi méi nay dugc danh gia
la linh hoat va phit hop véi thuc tién, vi cho
phép tac gia bao vé quyen lgi ngay ca khi tac
phdm khong dat mtic “ban chay” nhung van
bi dinh gia thap trong hgp dong ban dau.

Ba Ia, thiét 1ap hé thong “giai quyét
tranh chdp thay thé”. Diéu 21 tiép tuc bo
sung cho co ché bao dam “thu lao cong
bang” bang viéc yéu cau cac qudc gia thanh
vién thiét lap hé thong giadi quyét tranh chap
thay thé (ADR). Muc dich chinh sach cta
quy dinh nay la gidm thiéu nhiing rao can
thuc t€ ma tac gia gdp phai khi muén thuc
thi quyén loi, bao gom: chi phi phép ly cao,
tht tuc phtic tap va dac biét la noilo sg bi tra
dta khi khoi kién doi tac kinh t€ manh hon.
Thong qua ADR, téc gia c6 thé yéu cau diéu
chinh hgp dong hodc thuc thi nghia vu minh
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bach trong mot mai truong it doi khdng va
ti€t kiém chi phi hon so véi t6 tung truyén
thong. Diém tién by dang chu y 1a quyén
khéi xuéng quy trinh ADR khong chi danh
cho cd nhan tac gia ma con mo rong cho cac
t0 chtic quan ly tap thé, qua do, gia tang stic
manh thuong lugng va giam thiéu rui ro ca
nhan cho nguoi sang tao. Nhu vay, Diéu 21
khong chi dong vai tro bo trg ma con la mét
xich thiét yéu, giip chuyén héa nhiing
quyeén loi trén van ban thanh gid tri thuc té
trong doi song hop dong.

Bon Ia, quyén “rut lai quyén khai thac
trong hop dong”. Diéu 22 ctia Chi thi DSM
2019/790 trao cho tac gia va nghé si quyén
rit lai cac quyén da cdp hoac chuyén déi tinh
chat hgp dong tit doc quyén sang khong doc
quyeén trong truong hop tac phdm hodc cudc
biéu dién khong duogc khai thac trong mot
“thoi han hop ly”. Quy dinh nay dugc xay
dung nham ngdn ngtia tinh trang tdc pham
bi “dong bang” béi cac hop dong doc quyén
dai han nhung bén khai théc lai khong thuc
hién hoac thuc hién mot cach han ché, khién
tac gia khong c6 co hoi tim ki€ém doi tac khac
dé dua tdc phdm dén cong chiing. Co ché thu
hoi khong chi thiic day tinh nang dong ctia
thi truong sang tao ma con truc ti€p bao ve¢
quyeén loi kinh t€ ctia tdc gia - von sé bi vo
hiéu hoa néu tac phdm bi “bé mac” khong
khai thdc trong thoi gian dai.

4. Thyc trang phép luét Viét Nam vé thi
lao trong hop d6ng ban quyén

Phép luat Viét Nam da buoc dau ghi
nhan vai tro quan trong ctia tién ban quyén
trong quan hé hop dong chuyén giao quyén
tac gia song van con thiéu nhimg co ché cu
thé dé bado dam tinh hop ly va cong béng
trong viéc xdc lap va thuc thi quyén loi ctia
tac gia.

Diéu 10a Luat S¢ httu tri tué nam 2005
(stta d6i, b6 sung nam 2022) dua ra dinh
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nghia tién ban quyén. Theo d6: “Tién ban
quyén la khoan tién tra cho viéc sang tao
hoac chuyén giao quyén téc gia, quyén lién
quan d6i véi tdc phdm, cudc biéu dién, ban
ghi am, ghi hinh, chuong trinh phét song,
bao gom ca tién nhuén bit, tién thu lao”;
dong thoi, Ludt cting ddt ra nguyén tac xac
dinh tién ban quyén theo khung va biéu
mtc can c vao loai hinh, hinh thitc, chat
lugng, so lwong hodc tan sudt khai thac, st
dung; hai hoa lgi ich ctia nguoi sang tao, td
chtc, cd nhan khai théc, st dung va cong
chiing huéng thu, phiut hop véi diéu kién
kinh t€ - xa hoi theo thoi gian va dia diém
dién ra hanh vi khai thac, st dung do.

Tuy nhién, cac quy dinh néu trén mang
tinh dinh huéng, chua c6 hiéu lyc rang budc
cu thé. Viéc xac dinh tién ban quyén trong
thuc tién hoan toan phu thudc vao thoa
thuan gitta cdc bén, khong c6 co ché kiém
soat muc thu lao “hgp ly” hay “twong xtmg”
nhu quy dinh ctia nhiéu nuéc chau Au. Luat
cting khong phan biét tdc gia la bén yéu thé
trong qué trinh dam phén hop dong nén
khong quy dinh cac co ché bao vé, nhu: diéu
khoén diéu chinh thit lao, yéu cau chia sé lgi
nhuan theo ty 1¢ doanh thu hay quyén ban
lai tdc pham.

Kho khén lén nhat hién nay la viéc thiéu
minh bach thong tin tir bén khai thac tac
phdm. Khong c6 quy dinh nao bat budc bén
st dung phai bdo céo dinh ky cho tac gia ve
doanh thu, s6 lugt stt dung hay phuong thiic
khai thdc. Diéu nay khién tac gia khong co
cdn ct dé danh gia muc thu lao minh nhan
dugc c6 tuong xting hay khong. Dong thoi,
phédp luat cling khong thiét 1lap co ché
thuong luong tap thé, hop dong mau hay
trong tai chuyén biét dé ho tro tac gia trong
viéc bao vé quyén loi ciia minh.

Phép luat hién hanh cho phép cac bén tu
do lwra chon phuong thiic thanh toan tién
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ban quyén, nhu: theo khoan c6 dinh mot
lan; thanh todn dinh ky theo phan tram
doanh thu hodc két hop ca hai. Vi dy, trong
hop dong xudt ban, cdc bén c6 thé thoa
thuan vira tra trudc mot khoan c6 dinh, vira
chi tra thém ty 1é phan tram theo s6 lugng
sach bén ra. Dai véi cac giao dich duoc thuc
hién thong qua t6 chtic quan ly tap thé
quyen tac gia nhu Trung tam quyén tac gia
am nhac Viét Nam (VCPMC) thi phuong
thic thanh todn thuong duoc thuc hién
thong qua gidy phép tap thé voi chu ky
thanh todn linh hoat theo quy, ntta nam
hodc hang nam sau khi doi soat viéc stt dung
thuc té.

Mdc du phap luat Viét Nam da xac lap
nguyén tac hai hoa loi ich gitta tac gia, nguoi
khai théc va cong ching, song do thiéu cac
co ché kiém soat, giam sat va bao vé hiéu
qud, quyén loi ctia tac gia, dac biét 1a cac ca
nhan hoat dong doc lap chiu thiét thoi trong
céc giao dich ban quyén. Viéc xay dung mot
co ché bao dam thu lao hop ly cho tac gia
theo huéng minh bach, c6 thé diéu chinh va
cong bang van la khoang trong phép ly trong
phép luat hién hanh, can stta d6i mang tinh
thuc chdt thay vi chi dimglai ¢ cac quy dinh
mang tinh nguyén téc.

5. Mot s0 khuyén nghi nham hoan thién
co ché€ bao dam thu lao cong bang cho tac
gid trong hop dong ban quyén tai Viét Nam

Tht nhat, xay dung nguyén tdc “thu lao
cong bang” trong hop dong ban quyén.

Phap luat Viét Nam hién chua c6 quy
dinh r6 rang vé nguyén tic “thit lao cong
béng” trong cac giao dich chuyén quyén tac
gia, dan dén kho khdn trong viéc bao vé loi
ich kinh té chinh dédng cho nguoi sdng tao,
ddc biét trong boi canh tac pham duoc khai
thac rong rai nhung thu lao khong phan anh
dang gia tri dong gop. Do do, can thiét lap
nguyén tac “thu lao cong bang” nhu mot
chudn muyc phép ly dinh huéng trong Luat

S¢ httu tri tug, lam nén tang dé danh gid tinh
hop 1y cta théa thuan thu lao trong hop
dong ban quyén. Nguyén tic nay nén dugc
cu thé hoa trong cac van ban huong dan thi
hanh, véi cac tiéu chi, nhu: vai tro dong gop
sang tao, pham vi va thoi han khai thac,
doanh thu thuec té thu duoc va mitc thu lao
pho bién trén thi truong. Viéc ghi nhan
nguyén tac nay khong chi gitp nang cao
tinh minh bach va cong bang trong giao dich
ban quyén ma con tao co s& phap ly dé ap
dung cac co ché bao vé thii lao, nhu: diéu
chinh hop dong, tai thuong luong hodc co
ché phan xt khi c6 tranh chap phét sinh.

Thit hai, b6 sung nghia vu minh bach
thong tin trong hop dong.

Mot trong nhiing diém then chot dé bao
dam thu lao hop ly la viéc tiép can thong tin
tir phia bén st dung tdc pham. Do d6, can
bd sung nghia vu ctia bén khai thac ban
quyén: (1) Noi dung thong tin: phai cung
cdp cac dit liéu lién quan dén hinh thiic,
pham vi va tan sudt khai thac; thoi gian st
dung; so lwong san phdm tiéu thy; doanh
thu phét sinh; khoan thu lao twong tmg duoc
tinh theo hop dong; (2) Chu ky cung cap: toi
thiéu mo6i nam mot 1an nhdm bao dam tinh
cap nhat va kha nang phan tng kip thoi tx
phia tac gia; (3) Hinh thitc cung cdp: bang
vdn ban hodc dinh dang dién tt thong qua
cac phuong tién giao ti€p chinh thic, nhu:
email, cong di liéu hodc nén tang quan ly
quyeén tac gia; (4) Hau qud phap Iy khi khong
tuan thi: hanh vi khong cung cdp thong tin
ding han c6 thé bi coi la vi pham nghia vu
hop dong, tit o, tao can ctt phap ly dé tac
gia yéu cau tam ngung khai thac, diéu chinh
diéu khodan thu lao hodc khoi kién doi boi
thuong thiét hai.

Thit ba, can bo sung quy dinh cho phép
tdc gia co quyén yéu cau tai thuong lugng
hop dong.

Céc tiéu chi danh gid muc do “thanh

AN

cong vuot du kién” c6 thé xac dinh, gom: (1)
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Doanh thu thuyc t€ tang vugt mtc so voi du
bao hop Iy tai thoi diém ky hop dong (c6 thé
can ct vao ké hoach kinh doanbh, thi truong
muc tiéu ban dau); (2) Tac pham dugc mo
rong khai thac dudi nhiéu hinh thitc khong
duoc dé cap r6 rang trong hgp dong ban dau
(vi du: tirin &n sang sach dién t, ban dich,
phim héa...); (3) Tac phdm tré thanh yéu to
then chot gop phan vao thanh cong thuong
mai cua toan b san pham (vi du: bai hat
chu dé trong phim, hinh anh minh hoa
trong chién dich quang cdo...); (4) Co6 su
chénh léch qué 1on gitra gid tri kinh t€ mang
lai va khoan thii lao da thoa thuén, diéu nay
c6 thé dugc chimg minh bang ty 1é phan
tram doanh thu thong thuong trong nganh.

Thtt tu, khuyén khich cdc hiép hoi nghé
nghiép xay dung biéu mtc thu lao va mau
hop dong. Nghi dinh s6 17/2023/ND-CP
ngay 26/4/2023 ctia Chinh phu quy dinh chi
ti€t mot so diéu va bién phap thi hanh Luat
S¢ hitu tri tué vé quyén tac gia, quyén lién
quan da quy dinh nghia vu bdo cdo cta to
chiic dai dién tap thé vé biéu mic thu lao
nhung chua c6 co ché bao dam biéu muc nay
duoc ap dung rong rai trong thuc tién. Dé
nang cao hiéu luc, can bé sung cac quy dinh:

(1) Cho phép cong khai biéu mtc thu lao
da duoc béo céo trén cong thong tin dién t
ctia co quan nha nuéc c6 thim quyén nham
tao diéu kién cho cac bén tra ctu, tham khao
va doi chiéu khi dam phén hop dong;

(2) Ghi nhan trong van ban huéng dan
biéu muc da dugc cong bo c6 thé dugc st
dung lam co s¢ tham chiéu trong viéc danh
gid tinh hop ly ctia thu lao ca trong giai doan
thuong lugng hop dong lan trong qua trinh
giai quyét tranh chap dan sy;

(3) Xay dung bo tiéu chi huong dan viéc
xay dung, thdm dinh biéu mtc thu lao, bao
dam tinh dai dién, khach quan, phu hgp véi
ddc thu nganh va trinh d¢ phat trién cta thi
truong sang tao tai Viet Nam;
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(4) Khuyén khich t6 chtic dai dién tap thé
thuc hién tham van cong khai y kién hoi vién
va nguoi st dung trudc khi ban hanh hodc
diéu chinh biéu mtc, qua d6, nang cao tinh
dong thuan va hiéu luc ap dung thuc t60J
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