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PHAP LUAT VE LAO DONG LA NGUOI KHUYET TAT:
T QUY DINH DEN THUC TIEN AP DUNG

PHAN THI LIEN"

Mdc dit khung phdp Iy vé lao dong 1a nguoi khuyét tit trong do6i ddy du, tuy nhién, thuc tién
thi hanh vén ton tai nhiéu bat cap trong nhén thitc x4 hdi, ndng Iirc tiép cdn phdp luat ctia
nguoi khuyét tat va su thiéu dong bg trong chinh sdch hé tro doanh nghiép. Mot s6 dia phuong
chura thuc hién ddy dii nghia vu tao diéu kién lao dong phu hop, din dén nguy co nguoi khuyét
tat bi loai trir khoi thj truong lao dong chinh thitc. D€ khdc phuc nhiing vdn dé nay, cdn sira
doi, b6 sung quy dinh, bao gom: viéc xdy dung tiéu chi ddnh gid diéu kién lao djpng phii hop
theo tirg dang khuyét tat, x4c lap ré trach nhiém phép ly clia nguoi st dung lao dong, mo
rong chinh sdch wu dai tai chinh va tdng cuong cong tdc thanh tra, kiém tra tai co s6.
Tirkhoa: Lao dong; nguoi khuyét tat; nang luc tiép can phap ludt; tao diéu kién lao dong; uu dai.
Although the legal framework governing employment for persons with disabilities is relatively
comprehensive, its practical implementation still faces numerous shortcomings, including
social perceptions, limited legal accessibility for persons with disabilities, and a lack of
consistency in policies supporting enterprises. In some localities, obligations to provide
appropriate working conditions have not been fully implemented, leading to the risk of
persons with disabilities being excluded from the formal labor market. To address these
issues, it is necessary to amend and supplement relevant regulations, including establishing
criteria for assessing suitable working conditions for different types of disabilities, clearly
defining employers' legal responsibilities, expanding financial incentives policies, and
strengthening grassroots-level inspection and supervision.

Keywords: Labor; persons with disabilities; legal accessibility; creating working conditions;
incentives.
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1. Ditvin dé

Hé thong phép luat Viét Nam hién hanh
vé lao dong la nguoi khuyét tat duoc ghi
nhan trong céc van ban chu dao, nhu: B
luat Lao dong nam 2019, Luat Nguoi khuyét
tat nam 2010, Ludt Bdao hiém xa hoi nam
2024 va c4c van ban huéng dan thi hanh. Tt
ngay 01/3/2025, tham quyén quan ly nha
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nudc trong linh viee nay dugce chuyén giao
cho Bo Noi vy, thé hién su diéu chinh trong
co ché diéu phai chinh sach. Nguoi khuyét
tat, ddc biét lao dong la nguoi khuyét tat
dugc xac dinh la nhom doi tugng c6 diéu
kién, hoan canh dac biét, can duoc bao vé va
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ho trg. Trén phuong dién qudc té, viéc Vit
Nam phé chudn Cong uéc cua Lién Hop
qudc vé quyén ctia nguoi khuyét tat thé hién
cam két chinh trj ro rang trong viéc bao dam
quyén con nguoi va thic ddy su phat trién
toan dién cho nhom doi tugng nay. Trén
phuong dién phép luat quéc gia, quyén va
nghia vu cua lao dong la nguoi khuyét tat
duoc diéu chinh béi hé thong van ban phap
luat da nganh nham bao dam chinh sach ho
trg, uu dai va bao vé quyén loi hop phap ctia
lao dong la nguoi khuyét tat.

Trong b6i canh nén kinh té€ dang doi mat
voi tinh trang du thira lao dong pho thong va
ty 1é that nghiép van & mic cao, viéc bao
dam co hoi viéc lam cho lao dong la nguoi
khuyét tat cang tré nén cép thiét!.

2. Thyc trang phap luat vé lao dong la
nguoi khuyét tat

Mot Ia, vé linh vuc gido duc va dao tao
nghé, phéap luat hién hanh da ghi nhan
quyén dugc hoc tap ctia nguoi khuyét tat;
dong thoi, quy dinh trach nhiém ctia Nha
nudc trong viéc bao dam diéu kién hoc tap
pht1 hop. Béo cdo tong két thuc hién Dé an
tro gitp nguoi khuyét tat giai doan 2012 -
2020 do Uy ban quéc gia vé nguoi khuyét tat
Viét Nam cong bo, ca nudc da thiét 1ap hé
thong trung tam ho trg phat trién gido duc
hoa nhap tai hon 20 tinh, thanh pho; c¢6 107
co s0 gido duc chuyén bigt va 12 trung tam
gido duc tré em khuyét tat; gido duc hoa
nhap duoc trién khai & tit ca cac cap hoc pho
thong. Hé thong dao tao gido vién chuyén
biét cling dugc mo rdng, voi 4 truong dai hoc
su pham va 3 truong cao dang su pham
thanh lap khoa gido duc dac biét, dao tao gan
600 gido vién moi nam?.

Tuy nhién, phap luat chua quy dinh cu
thé vé tiéu chudn co s¢ vat chat, chuong
trinh dao tao va co ché kiém dinh chat lugng
gido duc danh cho nguoi khuyét tat, dan dén
su thi€éu dong bo trong trién khai gitta cac dia
phuong va chua bao dam tinh cong bang

trong tiép can gido duc. Viéc kiém dinh chat
luong van chu yéu dua trén tiéu chi chung
cta hé thong gido duc phd thong, khong
phan anh day du ddc thu cta gido duc nguoi
khuyét tat.

Hai Ia, vé linh vuc viéc lam, Bo luat Lao
dong nam 2019 da khéng dinh nguyén tic
khong phan biét doi xtt trong tuyén dung va
stt dung lao dong ddi véi nguoi khuyét tat;
dong thoi, quy dinh trach nhiém ctia nguoi
st dung lao dong trong viéc bao dam diéu
kién lam viéc phu hgp. Nha nuéc da ban
hanh nhiéu chinh séch uu dai, ho trg doanh
nghiép stt dung lao dong la nguoi khuyét tat,
thanh lap Quy qudc gia vé viéc lam; dong
thoi, khuyén khich céc co s& san xuat - kinh
doanh ctia nguoi khuyét tat. Theo do, so
lugng nguoi khuyét tat co viéc lam ngay cang
tang, nhieu dia phuong da chu dong t6 chiic
céc phién giao dich viéc lam chuyén dé, phoi
hop v6i doanh nghiép dé dao tao nghé theo
vi tri viéc lam. Tai Ha Noi, Hoi Nguoi khuyét
tat da hop tac voi céc trung tam dich vu viéc
lam va doanh nghiép, nhu: Cong ty c6 phan
Intel Life, Cong ty c6 phan Lotus, Vién
Nghién ctu tng dung tam ly tri liéu va phat
trién nguon nhan lyc... dé trién khai cac
chuong trinh dao tao nghé va két nai thi
truong lao dong. Ngoai ra, Hoi con xay dung
cac kénh truyén thong, nhu: Youtube va
website chuyén biét dé cung cdp thong tin vé
thi truong lao dong?.

B¢ luat Lao dong ndm 2019 da ghi nhan
nguyén tac khong phan biét doi xt trong
tuyén dung va st dung lao dong doi voi
nguoi khuyét tat; dong thoi, x4c lap trach
nhiém ctia nguoi st dung lao dong trong viéc
bdo dam diéu kién lam viéc phu hop, tuy
nhién, hé thong phép luat hién hanh van
chua thiét 1ap duogc co ché phap ly mang tinh
bat bugc nham bao dam thuc thi hiéu qua
cac chinh sach viéc lam danh cho nhém doi
tuong nay, boi: (1) Phép luat chua quy dinh
nghia vu tuyén dung nguoi khuyét tat nhu
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mot chi tiéu bat bugc doi voi doanh nghiép,
t6 chiic stt dung lao dong. Diéu nay dan dén
tinh trang khong dong déu trong viéc ti€p
nhan lao dong khuyét tat gitta cac khu vue,
nganh, ngheé va loai hinh doanh nghiép, lam
suy giam tinh cong bang trong ti€p can co
hoi viec 1am®; (2) He théng phép luat chua
thié€t 1ap co ché giam sat va danh gia doc lap
doi voi viéc thuc hién chinh sach viéc lam
danh cho nguoi khuyét tat; con thiéu cong cu
giam sat va ddnh gia nén da gay kho khan
trong viéc kiém ching tinh hiéu qua, minh
bach va kha ndng ddp tng muc tiéu binh
dang ctia cac chuong trinh ho trg viéc 1am.

Ba Ia, vé linh vuc cham soc stic khoe, Ludt
Nguoi khuyét tatnam 2010 da xac lap quyén
dugc cham sdc y té va phuc hoi chiic nang
cho nguoi khuyét tat; dong thoi, quy dinh
trach nhiém ctia co s y té€ trong viéc cung
cdp dich vu phut hgp. Mang ludi y té€ phuc hoi
chtic ndng da duoc cung c6 voi mot bénh
vién phuc hai chiic ndng thudc B Y t€, mot
trung tam phuc hoi chicc nang truc thuoc
Bénh vién Bach Mai. Ngoai ra, 100% bénh
vién da khoa trung wong va 98% bénh vién
da khoa tuyén tinh da thanh lap khoa phuc
héi chitc nang...%. Nhiéu ky thuat méi duoc
ting dung nham giam ty 1é khuyét tat va nang
cao kha nang tdi hoa nhap xa hoi. Tuy nhién,
hé thong phép luat hién hanh van chua hoan
thién cac quy dinh chi tiét lién quan dén t6
chtic va van hanh céc co s phuc hoi chiic
nang. Dieu nay dan dén su thiéu dong bo
trong chat luong dich vu gitra cac viing mién
va lam phét sinh nhiing bat cap trong thuc
tién trién khai.

3. Vén dé datrakhi 4p dung phép luat vé
lao dong la nguoi khuyét tat

Thit nhat, trong linh vuc gido duc va dao
tao nghe, phap luat da budc dau xac lap
hanh lang phap 1y cho viéc ho tr¢g nguoi
khuyét tat trong moi truong gido duc hoa
nhap va chuyén biét, song mic thu lao doi
v6i vién chiec thue hién nhiém vy ho tro gido
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duc nguoi khuyét tat van con & mtc thap.
Theo Thong tu lién tich s6 19/2016/TTLT-
BGDDT-BNV ngay 22/6/2016 clia By Gido
duc va Dao tao va B Noi vu quy dinh ma so,
tieu chudn chtic danh nghé nghiép nhan
vién ho trg gido duc nguoi khuyét tat trong
cdc cosO gido duc conglap, chiic danh nhan
vién ho trg gido duc nguoi khuyét tathang IV
(ma s6 V.07.06.16) dugc ap dung hé s6 luong
tx 1,86 - 4,06. Can ct Nghi quyét so
69/2022/QH15 ngay 11/11/2022 ctia Quoc
hoi khoéa XV, ké tir ngay 01/7/2023, mic
luong co s& duge dieu chinh 1én 1.800.000
dong/théng, dan dén muc luong thuc nhan
dao dong tir 3.024.000 dong dén 7.038.000
dong/théng. Véi miic thu nhap nhu vay, kho
c6 thé tao dong lyc thu hat nhan lyc c6 trinh
do chuyén moén cao tham gia vao linh vyc
nay. Bén canh do6, nguén nhan lyc c6 kha
nang kiém nhiém vi tri ho trg gido duc nguoi
khuyét tat con han ché, doi ngt can bo quan
ly va gido vién chua dép ting day du yéu cau
chuyén moén, anh huéng dén chat luong gido
duc hoa nhap.

Thit hai, trong linh vuc viéc lam, Luat
Nguoi khuyét tat nam 2010 va B¢ luat Lao
dongnam 2019 da ghi nhan quyén dugc lam
viéc ctia nguoi khuyét tat; dong thoi, quy
dinh cac nguyén tic bao dam moi truong
lam viéc an toan, khong phan biét doi xt.
Tuy nhién, cac quy dinh hién hanh méi chi
tap trung vao giai doan tuyén dung va st
dunglao dong ma chua c6 co ché phap ly rd
rang nham bao dam viéc duy tri viéc lam bén
ving va tai thich ing nghé nghiép, dac biét
tai khu virc nong thon va mién nti. Diéu nay
chua tuong thich v6i ndi dung tai Diéu 7,
biéu 8 Cong udc s6 159 ctia To chiic Lao
dong Quac té (ILO) vé phuc hoi chiic nang
nghé nghiép va viéc lam d6i voi nguoi khuyét
tat. Ngoai ra, phép luat chua quy dinh nghia
vu tuyén dung nguoi khuyét tat trong khu
vuc cong, trong khi theo diém ii khoan a
Diéu 29 ctia Cong udc vé Quyén clia ngudi
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khuyét tat, nguoi khuyét tat cé6 quyén gic
chtic vu va thuc hién chiic nang cong quyén
& moi cdp chinh quyén. Chinh sach wu dai
thué hién hanh chi ap dung doi véi doanh
nghiép co6 tir 30% lao dong 1a nguoi khuyét
tatva co quy mo tr 20 lao dong tro'1én, trong
khi theo s6 liéu nam 2020, 93,7% doanh
nghiép tai Viet Nam la doanh nghiép nho va
siéu nho, dan dén pham vi 4p dung chinh
séch uu dai bi thu hep dang ké’.

Thit ba, vé thoi gio 1am viéc, nghi ngoi va
an toan vé sinh lao dong, phép luat da co
nhimg quy dinh bao vé lao dong la nguoi
khuyét tat nhu nghiém cdm st dung ho lam
thém gio (néu chua c6 sy dong y cua ho), lam
viéc ban dém hodc lam cong viéc ndng nhoc,
doc hai, nguy hiém néu mitc do suy giam kha
nanglao dong ttr51% tré'lén (Diéu 160 By ludt
Lao dong nam 2019). Tuy nhién, nhiing quy
dinh nay cling ddt ra thach thic doi véi nguoi
st dung lao dong khi phai can nhac ky luong
trong viéc tuyén dung nguoi khuyét tat, dac
biét trong cac nganh, nghé c6 yéu cau tang ca
hoaclam viéc theo ca kip. Ngoai ra, viéc bo tri
khong gian san xudt khong phu hop, thiéu
thiét bi bao ho lao dong chuyén biét va cong
tac giam sat chua nghiém tic cting 1a nguyén
nhén lam gia tdng nguy co mat an toan lao
dong doi voi nguoi khuyét tat.

Thtt tu, trong linh virc chdm soc stic khoe,
quy dinh hién hanh cho thay, chi nguoi
khuyét tat nang va ddc biét nang thuc dién
hudng trg cdp xa hoi hang thang méi duoc
cép thé bao hiém y té mién phi. Trong khi do,
nguoi khuyét tat nhe, nhom dé bi tén thuong
lai khong thudc dién dugc cdp hodc ho trg
mua thé bao hiém y t€, mac du nhu cau
kham, chtta bénh ctia ho van rit 16n.

Thirnam, chinh séch tro gitip xa hoi, phép
luat hién hanh quy dinh nguoi khuyét tat
ndng va ddc biét ndng duogc hudng tro cép xa
hoi hang théang. Tuy nhién, néu nguoi khuyét
tat thuoc nhém nay dang huong lwong huu
thi khong dugc huong tro cdp xa hoi, dan dén

sy mau thuan trong chinh sich. Theo Ludt
Bao hiém xa hoi nam 2024, lwong huu 1a
khoan thu nhap hop phép cua nguoilao dong
sau qud trinh déong gép vao quy bao hiém xa
hoi, trong khi trg cap xa hoi la khoan ho tro tir
ngan sach nha nuéc nham giam bot kho khan
trong cudc song. Viéc tir choi trg cap xa hoi
doi voi nguoi khuyét tat ndng, ddc biét nang
dang huong luong huu la khong hop ly, boi lé
ho van thuoc nhém doi tugng yéu thé can
duoc bao vé.

4. M6t s6 khuyén nghi

Mot Ia, trong linh vuc gido duc nghé
nghiép va quyen ti€p can viéc lam c6 thii lao,
can xac lap co ché phép ly bao dam chat
lugng nguon nhan luc thyc hién cong tac
dao tao chuyén biét cho nguoi khuyét tat.
Can bo sung quy dinh phap luét vé phu cép
dac thl, wu dai nghé nghiép va dinh mtc lao
dong phu hop véi tinh chat cong viéc, tuong
thich v6i quy dinh tai B Iudt Lao dong nam
2019 va Luat Gido duc nghé nghiép nam
2014. Dong thoi, can stta doi khoan 3 biéu 7
Thong tu sd 152/2016/TT-BTC ngay
17/10/2016 cua Bo Tai chinh theo huéng
tang s6 lan ho trg kinh phi dao tao nghé doi
vOi nguoi khuyét tat bi mat viéc do nguyén
nhan khach quan. Bén canh d6, can hoan
thién co ché phoi hop gitta cac thiét ché ho
trg viéc lam nhu trung tam gi6i thiéu viéc
lam, co s& phuc hoi chiic nidng, doanh
nghiép xa hoi va co'sé gido duc nghé nghiép.

Dé€ tang cuong tinh rang budc phép ly
trong tuyén dung, can stta d6i khoan 2 Diéu
33 Ludt Nguoi khuyét tat ndm 2010 bang
cach thay thé cum tir “khong duoc tit choi”
bang “cdm”, qua do, nang cao nghia vu phap
ly ctia t6 chiic, doanh nghiép trong tuyén
dung nguoi khuyét tat; dong thoi, bao dam
su tuong thich voi Cong udc s6 159 ctia ILO.
Ngoai ra, can bé sung quy dinh vé ty 1é toi
thiéu nguoi lao dong la nguoi khuyét tat
trong co quan nha nudc va don vi stt dung
ngan sach cong.
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Doi voi céc co s sttdung tir 30% lao dong
la nguoi khuyét tat, kién nghi khoi phuc quy
dinh mién, giam thué thu nhdp doanh
nghiép tai Diéu 34 Ludt Nguoi khuyét tat
nam 2010 von da bi bai b6 béi Ludt sitta doi
nam 2013. Viéc duy tri chinh sdch uu dai
thué la cong cu hitu hiéu dé khuyén khich
doanh nghiép thuc hién trach nhiém xa hoi.

Hai Ia, trong linh vic an toan lao dong, vé
sinh lao dong va thoi gio lam viéc, can ban
hanh chinh sach ho tro vat tu, trang thiét bi
pht hop cho nguoi khuyét tat khi tham gia
lao dong. Quy dinh phép luat can cu thé hoa
céc tiéu chudn ve thoi gio 1am viéc, thoi gio
nghi ngoi, ché do tién luong, thuong va cham
soc stic khoe, phit hop voi dac diém thé chat
va tam ly ctia nguoi khuyét tat. Cac cosd san
xudt - kinh doanh phai thiét 1ap méi truong
lao dong an toan, c6 thiét bi san xuat dat
chuan, bao dam kha nang tiép can va st
dung ctia nguoi khuyét tat theo quy dinh tai
B¢ luat Lao dongnam 2019.

Ba Ia, trong linh virc chdm soc st khoe,
dé thyc thi day da quyén cta nguoi khuyét
tat theo Cong uéc CRPD, can stta d6i khoan
2 Diéu 22 Luat Nguoi khuyét tat nam 2010
theo huéng quy dinh nguyén tac cap thé bao
hiém y té cho toan by nguoi khuyét tat,
khong phan biét mic do khuyét tat. Dong
thoi, b6 sung quy dinh ve tiéu chudn an toan
btic xa, phong chdy, chita chdy, vé sinh moi
truong vao Ludt Kham bénh, chita bénh nam
2023 hodc nghi dinh huéng dan thi hanh.
Céc co soy té can dugc cai tao, nang cap ha
tang theo chudn quoc gia, bao dam kha nang
ti€p can ctia nguoi khuyét tat theo ting dang
khuyét tat

Bon Ia, trong linh vuc bao trg xa hoi, can
stta doi theo hudng chi 4p dung nguyén tac
khong huong tro cdp xa hoi doi voi nguoi da
du diéu kién huong luong huu va mic luong
huu cao hon mtc trg cdp xa hoi hién hanh.
Trong truong hop mtc tro cdp xa hoi cao
hon lwong huwu, Nha nudc can chi tra phan
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chénh léch nham bao ddm nguyén tic cong
béng gitta cdc nhém ddi tuong hudong chinh
sach bao trg'xa hoi.

5. Két luan

Bdo dam quyén cta nguoi khuyét tat
trong lao dong, gido duc nghé nghiép, bao
hiém x4 hoi va an sinh xa hoi la biéu hién cu
thé ctia nguyeén tac binh dang trong phap
luat Viét Nam; dong thoi, phan dnh cam két
thuc thi nghia vu qudc t€ vé quyén con
nguoi. Thuc thi phép luat lién quan dén
nguoi khuyét tat theo Bg ludt Lao dong nam
2019, Luat Nguoi khuyét tat nam 2010 va
Luat Bao hiém xa hoi nam 2024 1a qua trinh
chuyén héa quy pham thanh hanh vi phép ly
cu thé, diéu chinh truc tiép cac quan hé lao
dong va an sinh. Nhan dién dung gid tri kinh
té - xa hoi ctia doi twong lao dong la nguoi
khuyét tat sé gop phan nang cao nhan thic
x4 hoi va thuc ddy phét trién bén vimg(J
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