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HOAN THIEN PHAP LUAT VE QUYEN THAM GIA
CUA NGUOI DAN TRONG PHONG, CHONG THAM NHUNG

NGUYEN THI LAN PAN"

Quyén tham gia cia nguedi dan trong phong, chéng tham nhiing Ia mét néi dung quan trong
ctia dan chii x4 hoi chii nghia va I co ché kiém soét quyén Iyc nha nuée. Bai viét phan tich
co s¢ Iy Iudn, co sé phdp Iy va thuc trang phép Iuat vé quyén tham gia ctia nguoi dan trong
phong, chéng tham nhiing ¢ ca hai phuong dién: kiém sodt hoat dong thuc thi cong vu va
tham gia vao quy trinh x4y dung phdp ludt nhdm ngdn chdn tinh trang “tham nhting chinh
sdch”, “tham nhiing thé ché”. Trén co s¢1am r6 nhitng han ché, bai viét dé xudt cdc gidi phdp
hoan thién phdp Iuat dong bé nhdm ting cuong kiém sodt quyén Iuc nha nuéc va phét huy
vai tro thuc chét ctia x4 hoi.
Tirkhéa: Quyén tham gia; phong, chdong tham nhiing; hoan thién phdp ludt; xdy dung phap
luat; tham nhting chinh sdch.
The right of citizens to participate in anti-corruption efforts is an important component of
socialist democracy and a mechanism for controlling state power. The article analyzes the
theoretical foundations, legal basis, and current legal framework governing citizens’
participation rights in anti-corruption activities from two perspectives: monitoring the
exercise of public duties and participating in the law-making process to prevent “policy
corruption” and “institutional corruption.” By identifying existing limitations, the article
proposes comprehensive legal improvements to strengthen the control over state power and
enhance society's substantive role in anti-corruption efforts.
Keywords: Participation rights; anti-corruption; legal improvement; law-making; policy
corruption.
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1. D4t van dé

Tham nhting la biéu hién ctia sy tha héa
quyeén luc cong, lam suy giam hiéu luc, hiéu
qua quan ly nha nuoc, xam hai tryc tiép dén
quyén con nguoi, quyén cong dan va can tré
su phat trién bén ving. Trong béi canh xay
dung Nha nudc phap quyén xa hoi chti nghia
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(XHCN) Viét Nam hién nay, phong, chong
tham nhting khong chi la nhiém vu ctia cac
co quan nha nuéc ma la trach nhiém cta
toan Dang, toan quan va toan dan. Dac biét,
phong, chong tham nhiing khong chi dét ra
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trong hoat dong thuc thi cong vu ma phai
duogc kiém soat chat ché ngay tir qua trinh
hoach dinh chinh séch va xay dung phap
luat. Thyc tién cho thay, cac biéu hién ctia
“tham nhtng chinh séch”, “tham nhtng thé
ché” dang dién ra ngay cang tinh vi thong
qua viéc cai cdm lgi ich nhom, thiét l1ap co
ché “xin - cho”, duy tri khoang trong phéap
luat hoac hop phéap hoa loi ich cuc bo bang
quyén lgc nha nuéc. Pay la dang tham
nhiing ddc biét nguy hiém vi n6 lam méo mé
chinh séch cong, suy giam hiéu luc quan tri
qudc gia va bao mon niém tin ctia xa hoi doi
voi phép luat.

Trong qué trinh lanh dao, Dang lu6n nhét
quéan quan diém dé cao vai tro ctia Nhan dan
trong kiém sodt quyén luc nha nudc, thé hién
xuyén su6t trong Van kién Dai hoi XI, XII, XIII
ctia Bang va ddc biét dugc nhdn manh trong
Van kién Dai hoilan tha XIV. Trén co s¢ Hién
phdp nam 2013 (stra doi, bo sung ndam 2025)
da xac 1ap nén tang hién dinh cho quyén
tham gia ctia nguoi dan thong qua cac quyén
dan cht co ban.

Hé thong phép luat Viét Nam ting budc
hinh thanh co'sé phap ly tuong doi toan dién
thong qua Ludt Phong, chong tham nhiing
nam 2018 (stra doi, b6 sung nam 2025), Luat
T6 cdo ndm 2018, Ludt Tiép can thong tin
nam 2026, Ludt Ban hanh van ban quy pham
phdp luat ndm 2025 va Ludt Thuc hién dan
chii ¢ co sénam 2022. Tuy nhién, thuc tién
cho thdy, phéap luat vé quyén tham gia ctia
nguoi dan trong phong, chong tham nhiing
van con nhitng han ché lién quan dén tinh
dong bo, hiéu qua thuc thi va co ché bao vé
nguoi tham gia ddu tranh chong tham
nhiing. Do d6, hoan thién co ché phép ly nay
la mot yéu cau cdp bach vira mang y nghia ly
luan, vira c6 gia tri thuc tién sau séc.

2. Co s¢ ly luan vé quyén tham gia ctlia
ngudi dan trong phong, chdng tham nhiing

Tai Diéu 3 Ludt Phong, chong tham

nhting ndm 2018, quy dinh, tham nhiing la
hanh vi ctia nguoi c6 chiic vy, quyén han lgi
dung chtic vy, quyén han d6 vi vu lgi. Tham
nhiing gay thiét hai kinh té, lam suy giam
niém tin x4 hgi, anh huong dén hiéu luc
quan ly nha nudc va can tré phat trién bén
ving. Trong Nha nudc phap quyén xa hoi
chu nghia Viét Nam, phong, chong tham
nhiing khong chi la nhiém vu cta cac co
quan nha nuéc ma con la trach nhiém cuta
toan xa hoi. Cong dan gitr vai tro dac biet
quan trong vi vira 1a chti thé ctia quyén luc
nha nudc, vira la doi tugng truc tiép chiu tac
dong tir tham nhiing.

Quyén tham gia cia nguoi dan vao
phong, chong tham nhiing la mot bo phan
khong thé tach roi clia quyén tham gia quan
ly nha nuéc va xa hoi, duge phédp luat quoc
té va phdp luat quoc gia ghi nhan. Cong udc
qudc té vé cac quyén dan su, chinh tri nam
1966 (ICCPR) ghi nhan quyén tham gia quan
ly cong viéc cong cuia cong dan; trong khi
Cong uoc Lién Hop quoc vé chong tham
nhiing (UNCAC) nhdn manh trach nhiém
cua cac quoc gia trong viéc thic ddy su tham
gia ctia xa hoi va tdng cuong minh bach
nhidm phong ngtra tham nhiing!. Dé thuc
hién quyén nay, céong dan can dugc bao
dam cac quyén cu thé nhu tiép can thong
tin, tw do ngon luan, khiéu nai, t6 cdo va
dugc bao vé khi tham gia ddu tranh chong
tham nhing.

Tw goc do ly luan, quyén tham gia ctia
cong dan trong phong, chong tham nhting
khong chi la mot quyén dan chti co ban ma
con la co ché xa hoi kiém soat quyén luc nha
nudc. Khi nguoi dan cé dieu kién tiép can
thong tin va giam sat hoat dong cong quyén,
nguy colam dung quyén lyc sé giam xuong?.
Dong thoi, su tham gia ctia cong dan gitp
phét hién sém dau hiéu tham nhiing ma co
ché kiém tra ndi bo kho phat hién, qua do,
gop phan xay dung van hoda liém chinh va
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nang cao trach nhiém cong vu. Thong qua
viéc tiép can thong tin, phan énh, t6 cdo,
gidm sat va yéu cau trach nhiém giai trinh,
cong dan tham gia tryc ti€p vao qua trinh
phat hién va ngan nglra si lam dung quyén
luc cong. Quyén nay co y nghia dac biét quan
trong trong viéc nang cao minh bach va
trach nhiém giai trinh trong hoat dong cong
vu. Thuc tién cho thay, nhiéu vu dn tham
nhiing l6n dugc phat hién tr phan anh cta
nguoi dan, bdo chi va hoat dong gidm séat xa
hoi nhu vy dn Viét A, vy an “chuyén bay giai
ctu” hay cac sai pham trong quan ly dat dai
va dau tu cong tai nhiéu dia phuong®.

Quyén tham gia ctia nguoi dan trong
phong, chong tham nhting c6 tinh ddc thu
rdt cao do doi tugng huong dén 1a hoat dong
thuec thi quyén luc cong. Quyén nay mang ba
ddc trung co ban:

Mot Ia, tinh “phong nglra quyén luc” tir
som. Quyén nay khong chi huong téi phat
hién sai pham da xay ra ma con kiém soét
nguy co lam dung quyén luc ngay tit khau
thiét ké “luat choi” ctia xa hoi (giai doan
hoach dinh chinh sach).

Hai Ia, tinh lién két hé thong voi cac
quyén cong dan khéac. Quyén tham gia khong
thé van hanh doc lap ma gan két hitu co voi
quyeén tiép can thong tin, tw do ngon luan,
khiéu nai va to cdo. Néu thiéu thong tin minh
bach hodc thi€u co ché bao vé an toan, quyén
tham gia s€ ngay lap ttc bi vo hiéu hoa.

Ba Ia, tinh xa hoi va tinh chuyén mén cao.
Hoat dong quan ly cong vu va ky thuat lap
phdp lu6n chita dung nhiing quy trinh kinh té
- xa hoi phtic tap. Vi vay, bao dam quyén tham
gia chinh 1a phuong thitc hitu hiéu dé huy
dong ca y chi lan tri thiic, chat xdm cuta toan
x4 hdi vao cong cudc kiém soat quyén luc.

3. Thyc trang phap luét vé quyén tham
gia clia nguoi dan trong phong, chdng tham
nhiing tai Viét Nam

Trong thoi gian qua, hé thong phép luat
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Viét Nam da tig budc mo rong khong gian
phép ly dé nguoi dan tham gia vao tdt ca cac
giai doan ctia cong tac phong, chong tham
nhing, tt phong ngtra, phat hién dén xtt ly.

O phuong dién phong ngira. Diéu 28
Hién phdp nam 2013 (stta d6i, b6 sung nam
2025) ghi nhan quyén thao luan va kién nghi
cia cong dan. Luat Phong, chong tham
nhiing nam 2018 (stta doi, b6 sung nam
2025) cu thé hoa cac bién phép cong khai
hoat dong cong vy, kiém sodt tai san, thu
nhap va trach nhiém giai trinh. Dong thoi,
cac van ban phép luat chuyén nganh nhu
Ludt Tiép can thong tinndm 2026, Ludt Thuc
hién dan chti ¢ cosonam 2022, Ludt Dat dai
nam 2024, Ludt Ngan sdch nha nuéc nam
2015 va Ludt Ban hanh van ban quy pham
phdp ludt nam 2025 déu tang cuong co ché
ldy y kién Nhan dan, nang cao tinh minh
bach & cac linh virc dé phét sinh tiéu cuec.

0] phuong dién phét hién va xily. Ludt To
cdo nam 2018 quy dinh tuong doi day du vé
quyén ctia nguoi t6 cdo va trach nhiém giai
quyét ctia co quan nha nuoc. Bg ludt To tung
hinh strndm 2015 thiét 1ap co ché tiép nhan,
xttly t6 gidc, tin bao vé toi pham tham nhing.
Quy trinh tiép cong dan, ti€p nhan phan dnh,
kién nghi ngay cang duoc chu trong.

Trong thuc tién xa hoi. Su tham gia ctia
nguoi dan, bdo chi va céc t6 chiic xa hoi da
dong vai tro quyét dinh trong viéc phat hién
bét cap chinh sach va cac dai an tham nhiing
16n. Nhiéu vu 4n phtic tap nhu vu Viét A, vu
“chuyén bay giai citu” hay céc sai pham
nghiém trong. Tuy nhién, thuc tién bén canh
két qua dat duoc, hé thong phép luat hién
hanh van béc 16 nhiimg khoang trong va rao
can 16n lam han ché quyén tham gia thuc
chat cua nguoi dan:

Mot 1, hé thong quy dinh con phan tén,
thiéu dong bo. Cac quy dinh vé quyén tham
gia con ndm rai rac ¢ nhiéu luat khac nhau
(Luat Phong, chong tham nhting, Luat To
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cdo, Luat Ban hanh van ban quy pham phap
luat, Ludt Mat tran To6 quoc Viét Nam...),
thi€u mot co ché két noi dong bo va nhat
quan, gay kho khan cho viéc dp dung va t6
chtic thye hién. Phéap luat hién nay chua xéac
lap r6 co ché nhan dién va kiém soat tham
nhing chinh séch voi tu cach la mot dang
tham nhting ddc thu.

Hai Ia, co ché cong khai, minh bach va
trach nhiém giai trinh con mang tinh hinh
thitc. Viéc 1dy y kién hoac phan bién xa hoi
da6i voi cac du thdo chinh sdch nhiéu khi con
bi dong, thoi han cong khai ngén, thi€éu minh
bach. Nhiéu quy dinh méi dimng & yéu cau
“lay y kién” mang tinh tht tuc ma chua thiét
lap nghia vu phép ly bat budc co quan soan
thao phai giai trinh 6 rang viéc tiép thu hoac
khong tiép thu y kién dong gép ctia nguoi
dan, chuyén gia. Mot s6 co quan van né
tranh, chua cht dong cong khai thong tin
trong cac linh vic nhay cam, nhu: dat dai,
dau tu cong, ddu gid tai san.

Ba Ia, co ché tiép nhan, xt 1y va phan hoi
thong tin thiéu hiéu qua. Tinh trang cham xtt
1y, cham phan hoi hodc dun ddy trach nhiém
van dién ra phd bién. Nguoi dan phan énh
nhiéu lan nhung khong dugc giai quyét kip
thoi, dong thoi kho tiép can thong tin hau
kiém nhu qua trinh xtt Iy vu 4n, thu hai tai
san tham nhing hay viéc thuc hién két luan
thanh tra, kiém todn.

Bon Ia, bt cap trong co ché bao vé nguoi
ddu tranh chong tham nhiing. Day la nguyén
nhan cot 16i khién nguoi dan con e ngai, né
tranh phan anh. Trach nhiém bao vé hién
nay phan tan gitta nhiéu co quan, thiéu mot
dau moi chuyén trach, phoi hgp lién co quan
(cong an, thanh tra, vién kiém sét...) chua ro
rang. Dac biét, phap luat hoan toan chua c6
coché bdo vé doi voi nhiig nguoi phét hién,
phan bién cac ddu hiéu lgi ich nhém trong
xdy dung phdap luat, ciing nhu chua chu
trong ding mtic dén bao vé dit liéu ca nhan

va bao vé an toan thong tin trén khong gian
mang trong ky nguyén so.

4, Gidi phap hoan thién phéap luat vé
quyén tham gia ctia ngudi dan trong phong,
chong tham nhiing

Hoan thién phap luat vé quyén tham gia
ctia nguoi dan trong phong, chong tham
nhiing can dugc dat trong tong thé yéu cau
xay dung Nha nudc phap quyén XHCN Viét
Nam va xay dung nén quan tri qudc gia liém
chinh, minh bach, kiém soét quyén luc cong.

Thit nhat, bao dam tinh dong bg, thong
nhat ctia hé thong phap luat.

Can tién hanh ra soat tong thé dé loai bo
céc quy dinh chong chéo, phan tan lién quan
dén quyén tham gia ctia nguoi dan trong cac
vdn ban phdp luat hién hanh. Xay dung co
ché phap ly thong nhat dé xac dinh r6 rang,
cu thé trach nhiém cta tiing co quan nha
nudc trong viec bao dam thuc hién quyén
cta nguoi dan. B sung céc quy dinh phép ly
ddc thu nham nhén dién, ngan chdn va xt ly
nghiém céc biéu hién “tham nhing chinh
sach”, “tham nhing thé ché” ngay tit khau
soan thao van ban quy pham phép luat.

Thit hai, mo'rong co ché cong khai va luat
hoéa trdch nhiém gidi trinh thuc chat.

Phap luat can quy dinh danh muc thong
tin bat budc phai cong khai chi tiét va cht
dong trong cédc linh vuc c6 nguy co tham
nhiing cao: dau tu cong, quan ly dat dai, dau
thau, tai sdn cong va ngan sach nha nudc.
Luat hoa nghia vu cua co quan nha nuéc
trong viéc phan hoi cdc phan anh, kién nghi
ctia cong dan trong mdt thoi han nghiém
ngat, cu thé nham chdm dut tinh trang né
tranh, cham tré. Thiét 1ap co ché bat budc
giai trinh doc 1ap doi véi co quan chti tri soan
thao van ban quy pham phép luét trong viéc
tong hop, ti€p thu y kién phan bién cta
nguoi dan va doi tugng chiu su tdc dong ctia
chinh séach.
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Thi ba, iing dung cong nghé so xay dung
nén tang tiép nhan va co s¢ dit liéu mo.

Xay dung mot nén tang s6 thong nhat &
quy mo quoc gia dé tiép nhan, xtt Iy va cong
khai minh bach toan b qua trinh, két qua
giai quyét phan &nh, t6 cdo ctua nguoi dan.
Tang cuong két noi, lién thong di liéu dién
tir gitta cac co quan kiém tra, thanh tra, ki€ém
todn, diéu tra va tu phdp nham nang cao toc
do va hiéu qua xtt Iy thong tin phan anh. bay
manh xay dung céc kho ditliéu mé quéc gia
vé quy hoach, dau thau, ngan sach, tai san
cong dé nguoi dan dé dang ti€p can khai thac
thong tin, thuc hién quyén gidm sat xa hoi
mot cach thuan tién. Day la budc di tat yéu
phuc vu quan tri qudc gia hién dai va chinh
pht so.

Thirtu, hoan thién co ch€ bao vé toan dién
nguoi tham gia dau tranh chong tham nhiing.

Mé rong pham vi va doi tuong bao vé,
bao gom khong chi nguoi t6 cdo hanh vi
tham nhting cu thé ma ca nguoi cung cdp
thong tin phan dnh, nguoi tham gia phan
bién chinh sach, ddu tranh chong lgi ich
nhoém. Bo sung céc bién phap bao vé mang
tinh toan dién va thuc chat: bao veé tuyét doi
danh tinh, bao vé vi tri viéc lam, bao vé bi
mat doi tu. Ddc biét, trong boi canh chuyén
doi so, can thiét lap co ché phap Iy nghiém
ngdt vé bao vé di liéu ca nhan, bao vé an
toan thong tin va an ninh mang cho nguoi td
cdo trén moi truong dién tr. Xt ly nghiém
minh theo phdp luat hinh su déi véi cac
hanh vi tra thu, tra dap hoac co y tiét 1o
thong tin nguoi to cdo.

Thit nam, phat huy vai tro cia Mat tran To
quoc Viét Nam, cdc to chiic xa hoi va co quan
béo chi.

Hoan thién co ché phép Iy ve gidm sét va
phan bién xa hoi theo huéng nang cao hiéu
luc thyc chat ctia cac kién nghi sau phan bién.
Thiét 1ap co ché tai chinh va t6 chiic linh hoat
dé huy dong su tham gia sau ctia cac chuyén
gia, nha khoa hoc, cong dong tri thiic vao viéc
déanh gia tdc dong doc lap ctia cac chinh séch
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dé nay sinh co ché “xin - cho”. Tao hanh lang
phép ly thong thodng va an toan dé bdo chi
thuc hién tot chtic ndng gidm sat xa hoi, phat
hién tiéu cuc, dong thoi bao dam céc co quan
bdo chi hoat dong tuan thi nghiém tdc phap
luat va dao diic nghé nghiép.

5. Két luan

Quyén tham gia ctia nguoi dan trong
phong, chéng tham nhiing khong don thuan
1a mot quyén chinh tri - dan chti co ban ma
con la cong cu, co ché kiém soét quyen luc
xa hoi toi wu doi véi hoat dong ctia bd may
nha nudc, gitp ngan chan tr goc cac nguy co
tham nhdng va lam dung quyén luc cong.
Thoi gian qua, khong gian phap Iy cho quyén
nay da dugc mé rong dang ké, song nhiing
bét cap vé tinh phan tdn, tinh hinh thtc
trong thuc thi va su thi€u ving mot co ché
bdao vé an toan, toan dién van dang la nhiing
luc can 16n.

Hiéu qua ctia cong cudc phong, chdng
tham nhting khong chi dua vao nang luc tu
kiém tra, xtt Iy ctia cac co quan chuyén trach
ma phu thuoc rat 16n vao kha nang khoi
thong va bao dam su tham gia thuc chat, an
toan cta toan xa hoi. Tiép tuc hoan thién
dong bo hé thong phép luat theo huéng bao
dam quyén tham gia thuc chét ctia nguoi dan
la chia khoa then chét dé€ xay dung mot nén
quan tri quoc gia minh bach, liém chinh,
nang cao hiéu luc thé ché va cling c6 niém tin
ving chac ciia Nhan dan vao Nha nudc phap
quyén XHCN Viét Nam[J
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