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NGUYEN TACXET XU (ONG BANG
TRONG T0 TUNG HANH CHINH

VO NGUYEN NAM TRUNG”

Xét xit cong bang Ia mgt trong nhing nguyén tdc quan trong ctia t6 tung hanh chinh. Phép
Iugt Viét Nam thoi gian qua d4 c6 nhiéu thay d6i va hoan thién trong viéc ghi nhan va bdo
dam nguyén tdc nay. Bén canh nhiing két qua dat dugc vdn con ton tai mgt s6 quy dinh ctia
Ludt T6 tung hanh chinh chua bdo dim dugc su cong bang. Bai viét phan tich nhiing han
ché ciia nguyén tdc cong bang trong t6 tung hanh chinh hién nay, nhu: chira bdo ddm cong
bédng trong quyén tiép cdn thu tuc t6 tung hanh chinh; bt cdp ctia tién trinh xét xir cong
bédng va bao dam két qud cong béng. Tir d6, dé xudt c4c gidi phdp hoan thién phap ludt bdo
ddm nguyén tdc xét xir cong bang trong t6 tung hanh chinh.
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The principle of a fair trial is one of the fundamental principles of administrative procedure.
In recent years, Vietnamese law has undergone significant reforms and improvements in
recognizing and safeguarding this principle. Despite these achievements, certain provisions
of the Law on Administrative Procedure still fall short of ensuring fairness. The article
analyzes current shortcomings in applying the principle of fair trial in administrative
procedure, including inadequate guarantees of equal access to administrative proceedings,
deficiencies in the fair trial process, and limitations in ensuring fair outcomes. Based on this
analysis, the article proposes recommendations for improving the legal framework to better
safeguard the principle of fair trial in administrative procedure.
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1. it van dé

Nguyén tac cong bang va cac nguyén tac
khac cta to tung hanh chinh c6 mai lién hé
chat ché véi nhau, cung ton tai trong mot
chinh thé thong nhat dé hoat dong to tung
dat dugc muc tiéu bao vé cong ly, bao vé
quyén con nguoi, quyén cong dan, bao vé
ché do xa hoi cha nghia, bao vé lgi ich cta

Nha nuéc, quyén va loi ich hgp phép cia t6
chtic, cd nhan theo quy dinh ctia Hién phap.
Céc nguyén tac khong riéng 1é ma ton tai
trong mo6i quan hé tuong ho lan nhau.
Nguyén tac xét xit cong bang trong td tung
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hanh chinh dugc hiéu la nhing tu tuong
phép ly chi dao toan bo ndi dung va hé
thong phdp luat t6 tung hanh chinh ciing
nhu hoat dong trong qué trinh Toa an xem
xét, gidi quyét vu &n hanh chinh. Nguyén tac
nay dugc thé hién thong qua cac nguyén tac
t0 tung lién quan dén tinh binh dang trong
céac co hoi, noi dung giong nhau déu phai
dugc xem xét va giai quyét nhu nhau nham
bao dam quyeén va lgi ich hgp phép ctia cac
bén duong su cting nhu nhiing nguoi tham
gia t0 tung khac (Nguyén Thi Thuy, 2018, tr.
22-23). Phap luat to6 tung hanh chinh Viét
Nam trong qué trinh phét trién da c6 nhting
tién bo nhat dinh nham bao dam nguyeén tac
cong bang. Tuy nhién, luat thyc dinh van
con mot s0 han ché can tiép tuc stta doi dé
hoan thién.

2. Cong bang & quyén dugc thuy Iy, xét xit
vu &n hanh chinh

Toa an thu ly vu dn hanh chinh khi c6
céc can ct: viéc khoi kién dap tng dieu kién
khoi kién; viéc khéi kién thudc tham quyén
giai quyét cua Toa &n nhan don, nguoi khoi
kién hoan thanh nghia vu tam tng an phi
néu phat sinh (Truong Dai hoc Luat Thanh
pho Ho Chi Minh, 2023, tr. 249-251). Khoan
1 bieu 125 Ludt To tung hanh chinh s6
93/2015/QH13 (Van ban hgp nhat so
13/VBHN-VPQH ngay 06/02/2026, viét tatla
Luat Té tung hanh chinh (stta do6i)), quy
dinh tham phan thong bao cho nguoi khoi
kién vé viéc nop tién tam Gng an phi hoac
thong bao viéc thu Iy vu 4n trén co s xem
xét don khoai kién, tai liéu, ching ctt kem
theo va thadm quyén giai quyét ctia Toa an.
Vé quyeén khéi kién, tai khoan 1 biéu 115
Ludt To tung hanh chinh (stta d6i), co quan,
to chiic, ca nhan c6 quyén khai kién vu an
doi voi quyét dinh hanh chinh, hanh vi hanh
chinh, quyét dinh ky luat budc thoéi viéc,
quyét dinh gidi quyét khiéu nai vé quyét
dinh xtt Iy vu viéc canh tranh, quyét dinh giai
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quyét khiéu nai trong hoat dong kiém toan
nha nudc va danh sach ctt tri. Mot so diéu
kién c6 lién quan ma nguoi khai kién can
phai dap tmngla thoi hiéu khai kién, nang luc
hanh vi t6 tung hanh chinh ctia nguoi khoi
kién, ndi dung va hinh thtic ctia don khoi
kién.

Diéu kién tht hai dé duoc thu ly 1a vu
kién phai thu¢c tham quyén giai quyét theo
tha tuc so thdm ctia Toa an. Tai Diéu 30,
biéu 31 va bieu 3la Luat To tung hanh
chinh (stta d6i) cho thdy, tham quyén thudc
vé Toa an nhan dan khu viec. Trudce day, Toa
an nhan dan cdp tinh ciing c6 thdm quyén
giai quyét theo thu tuc so thdm nhung hién
nay chi con thdm quyén phic tham, giam
doc tham va tai thdm theo (Piéu 32). ThAm
quyen giai quyét theo thu tuc so thdm dugc
xac dinh trén co sé thdm quyéen theo loai vu
viéc (vu viéc c6 thudc thdm quyen giai quyét
cta Toa an hay khong) va tham quyén theo
lanh tho (Toa 4n nhan dan khu vuc nao co
thdm quyeén thu ly). Co quan, t6 chtc, céd
nhan c6 quyén khdi kién cac quyét dinh, cac
hanh vi (Diéu 115) nhung chi c6 cac khoi
kién tai Diéu 30 thi Toa 4n méi co thdm
quyén giai quyét. Chang han, khoan 1 Diéu
115 quy dinh co quan, t6 chtic, cad nhan c6
quyén khoi kién doi voi quyét dinh hanh
chinh trong truong hop khong dong y voi
quyét dinh d6 hodc da khiéu nai ma khong
duogc giai quyét hodc da duoc giai quyét
nhung khong dong y. Tuy nhién, khoan 1
Diéu 30 quy dinh Toa an chi giai quyét doi
voi khiéu kién quyét dinh hanh chinh néu
quyét dinh dé khong c6 ndi dung thuoc
pham vi bi mat nha nudc trong céc linh vuc
quoc phong, an ninh, ngoai giao; quyét dinh
do khong phai quyét dinh cua Toa an trong
viéc 4p dung bién phdp xtt Iy hanh chinh, xtt
ly hanh vi can tré hoat dong t6 tung; quyét
dinh d6 khong mang tinh ndi b cua co
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quan, t6 chic. Nhu vay, quyén khoi kién
theo thu tuc t6 tung hanh chinh cta co
quan, to chtic, cd nhan cé pham vi rong hon
thd&m quyén thu Iy cia Toa an.

Ngoai ra, thdm quyén ctia Toa an con bi
gi6i han boi quy dinh vé thim quyén theo
lanh tho tai Diéu 31 Ludt T6 tung hanh
chinh (stta doi). C6 nhting truong hop co
quan, t6 chtic, ca nhan cé quyén khoi kién,
Toa an ciing c6 thdm quyén chung theo
Diéu 30 nhung lai khong c6 Toa 4n nhéan
dan khu vyc nao c6 tham quyén thu ly theo
biéu 31. Chéng han, Luat khong c6 han ché
nao ve quyén khéi kién va thim quyén theo
loai vu vigéc doi voi cac khiéu kién quyét dinh
hanh chinh, hanh vi hanh chinh vé s& httu
tri tug, chuyén giao cong nghé nhung khoan
8 Diéu 31 chi quy dinh céc khiéu kién nay
thudc pham vi thdm quyén theo lanh thd
ctia Toa &n nhan dan khu virc ma nguoi khoi
kién c6 noi cu trd, noi lam viéc hodc tru so.
Theo do, truong hop nguoi khoi kién khong
¢6 noi cu trd, noi lam viéc hodc tru sé tai Viét
Nam thi sé khong c6 Toa an nhan dan khu
vuc nao c6 thdm quyén thu ly.

3. Quyén dugc xét xit cong bang thii tuc

Cong bang dugc phan loai theo cach pho
bién 1a cong bang ndi dung va cong bang thu
tuc. Cong bang thu tuc khong quan tam
nhiéu dén két qua ma quan tam dén tién
trinh (Bui Tién Dat, 2022, tr. 27). Cong bang
noi dung tap trung vao gia tri va két qua ctia
su viéc thi cong bang thu tuc tap trung vao
qué trinh va phuong thiic dan dén két qua
(D6 Giang Nam, 2020, tr. 18-21). Cong bang
thl tuc trong té tung hanh chinh bao gom
hai khia canh: quy trinh tht tuc chuén vé noi
dung va quy trinh tht tuc chuan ve tht tuc.
Ludt To6 tung hanh chinh (stta doi) con mot
s0 ton tai, chua thé hién dugc day du cong
bang thu tuc nhu sau:

Thit nhat, viéc x4c dinh nguoi than thich
ctia nguoi tién hanh, nguoi tham gia to tung
hanh chinh phu thudc quan diém cha quan
ctia Tham phén giai quyét vu d4n hodc Hoi
dong xét xt. Mot trong nhiing can ct budc
phai tt chdi hodc bi thay déi khi tién hanh
to tung, tham gia t6 tung la vi c6 nguoi than
thich lién quan trong vu 4n d6. Nguoi tién
hanh t6 tung phai tt chdi hodc bi thay doi
néu la nguoi than ctia duong su theo khoan
1 Diéu 45 Ludt To tung hanh chinh (stta
doi). Ngoai ra, Thdm phén, Hoi thdm nhan
dan, Thuky Toa 4n, Thdm tra vién Toa an...
con phai tlr chdi hoac bi thay déi theo Diéu
46, Diéu 47, Diéu 50, Diéu 62, Diéu 63, Diéu
64, Dieu 106, Diéu 181. Tuy nhién, Luat
khong lam r6 khdi niém nguoi than thich.
Thong thuong, nguoi c6 thdm quyén dua
vao quy dinh tuong tu ctia phap luat hon
nhan va gia dinh, phép luat t6 tung dan sy,
phép luat t6 tung hinh su (Nguyén Thi My
Linh & Lam B4 Khanh Toan, 2024, tr. 77-78),
dan dén tinh trang cung mot mo6i quan hé
than thich nhung & vu an hanh chinh nay
thi xac dinh 1a nguoi than thich con ¢ vu dn
hanh chinh khdc thi xdc dinh khong phai la
nguoi than thich. Tinh trang 4p dung tuy
nghi chua mang dén su cong bang khi giai
quyét van de.

Thit hai, can ct, dieu kién dé khang nghi
theo thu tuc gidm doc thdm chua thuc sy
cong bang. Khoan 1 Diéu 255 Ludt T6 tung
hanh chinh (stta doi) quy dinh c6 ba can ctt
dé khang nghi theo thu tuc gidm doc tham.
Trong do6, diém a khoan 1 Diéu 255 quy
dinh: “C6 vi pham nghiém trong thu tuc to
tung lam cho duong su khong thuc hién
duoc quyén, nghia vu t6 tung ctia minh, dan
dén quyén, loi ich hgp phép ctia ho khong
dugc bao vé theo dung quy dinh cua phép
luat”. Viéc vi pham nay chi la diéu kién can
cho viéc khang nghi theo thu tuc gidm doc
thdm, can phai c6 thém diéu kién du 1a viéc
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vi pham d6 dan dén quyen, lgi ich hgp phap
ctia duong su khong dugc bao ve. Trong khi
do, cong bang thu tuc cho rang, bat ky su vi
pham nao vé thu tuc la dan dén vi pham vé
tinh cong bang ctia cua két qua.

Khong ai c6 thé phu dinh tdc dong tiéu
cuc cua vi pham thu tuc dén phan quyét
cong bang. Can ct giam doc thdm chi nén
dumg lai ¢ viéc danh gid qua trinh giai quyét
vu n c6 vi pham t6 tung chit khong can yéu
cau dan dén hé qua (Diéu 255). Boi vi mot
khi da vi pham nghiém trong thu tuc to tung
thi viéc xét dén duong su c6 bi mat di
quyen, lgi ich hgp phap hay khong la khong
c0 co's0.

Thit ba, can ct dé xem xét, chdp nhan
khang cdo qua han khong cu thé. Diéu 208
Luat To tung hanh chinh (stta d6i), Toa dn
cdp phuc thdm c6 quyén xem xét chap nhan,
khong chap nhan khang cdo qué han. Can
ct vao tai liéu, ching ctt c6 lién quan dén
viéc khang cdo qud han, y kién ctia duong su
khang céo qué han, dai dién Vién kiém sat,
Hoi dong xét khang cdo qua han quyét dinh
theo da s6 vé viéc chdp nhan hoac khong
chap nhan viéc khang cdo qua han. Céc can
ctt & day thuc chat 1a vé ho so, thi tuc ma
chua phai 1a can ct vé nodi dung, ly do dé
xem xét. D6i voi nguoi khdng cdo qué han,
ho phai gtii ban tuong trinh vé 1y do khang
cdo qud han va tai liéu, chting ctt. Quy dinh
nay ctng chi mang tinh ho so, thi tuc chi
khong yéu cau ly do khang cdo qua han can
phai c6 tinh chinh ddng hay khong. Viéc
khong quy dinh cén ct cu thé vé ndi dung dé
khang cédo qué han, chdp nhan khéng cdo
qua han la chua hop ly. Diéu nay dé dan dén
su vénh nhau gita c4c toa an,tham chi gitta
cac Hoi dong xét khang cdo qué han khac
nhau trong cung mot Toa &an. Duong su
khang cdo quéd han gdp phai Hoi dong
nghiém khac sé bét loi hon duong su gap
Hoi dong it nghiém khac hon. Viéc Toa dn
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chap nhan, khong chap nhan khang cdo qua
han phu thudc vao biéu quyét cam tinh ctia
céc thanh vién Hoi dong xét khang cdo qua
han, dé gay anh huong dén su cong bang (Lé
Thi Mo, 2023, tr. 53).

4. Quyén xét xir cong bing ndi dung

Dé€ c6 cong bang thuc su, khong thé chi
dua vao cdc quy trinh hinh thttc ma phai
huong t6i cong bang ndi dung, gan lien voi
tinh nhan dao va cac gid tri thuc tién ctia doi
song (Arthur Kaufmann, 1997, tr. 157). Doi
vOi xét xtt vu an hanh chinh, cong bang noi
dung chiu anh huong nhiéu béi phap luat
noi dung dugc &p dung, nhu khi giai quyét
mot vu an hanh chinh thuoc linh vuc dit dai
thi phap luat dat dai la nén tang dé bao dam
phén quyét dugc cong bang. Tuy nhién, mot
s6 van dé ctng vuot qua ngoai khuon kho
ctia phép luat ndi dung can dugc bao dam
tir phép luat t6 tung hanh chinh. Ludt To
tung hanh chinh (stta d6i) chua day da hoac
chua hop Iy nhu sau:

Mot Ia, chua quy dinh day du vé nguon
luat ap dung. Theo khoan 3 bieu 191 Luat
To6 tung hanh chinh (stta d6i), Hoi dong xét
xlt cdn clt vao cac quy dinh cta phép luat va
nghién cttu, 4p dung an 1¢ hanh chinh lién
quan dé quyét dinh cac van dé vé noi dung
cta vu an. Hai loai nguon la phédp luat thanh
van va an lé chua day du dé diéu chinh tat
ca cac kha nang c6 thé phat sinh. Noi dung
tranh chdp trong vu 4n hanh chinh rdt da
dang, tirquan ly nha nudc vé dat dai dén xay
dung, gido duc, y té... D€ quyét dinh s6 phan
phdp ly ctia cc doi tugng bi khoi kién, Toa
an can can ct vao nhiéu loai nguon luat.
Viéc da dang cac nguon luat ap dung nham
muc dich dé cac loai nguon bé khuyét cho
nhau. V€ van dé nay, khoan 2 Dieu 264 B
luat To tung dan sus6 92/2015/QH13 (hop
nhdt tai Van ban hgp nhét s6 21/VBHN-
VPQH ngay 12/02/2026) quy dinh khi nghi
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an, cac thanh vién Hoi dong xét xit can ct
vao quy dinh ctia phap luat, tap qudn, tuong
tu phdp luat, nhiing nguyén tac co ban ctia
phap luat dan sy, an l¢ hodc 1€ cong bang.
biéu nay phit hgp véi yéu cau cai cach cong
tac xay dung, ap dung phap luat trong ky
nguyén moi. Két luan s6 09-KL/TW ngay
10/3/2026 ctia Bo Chinh tri vé hoan thién
cdu trac hé thong phap luat Viét Nam dép
ting yéu cau phat trién dat nudc trong ky
nguyén moi yéu cau: “Cau trac hé thong
phép luat duoc xdc dinh theo thit bac tir cac
nguon luat, bao gom hé théng van ban quy
pham phép luat va cdc nguon bo trg nhu an
1é, tap quan, lé cong bang”.

Hai la, Tda an khong duogc truc tiép ap
dung van ban quy pham phép luét c6 hiéu
luc phap ly cao hon khi céc quy dinh khac
nhau. Truong hop cac vdan ban quy pham
phép luat c6 quy dinh khdc nhau vé cting
mot van dé thi 4p dung van ban c6 hiéu luc
phép Iy cao hon la nguyén tdc dugc quy dinh
tai Diéu 58 Ludt Ban hanh van ban quy
pham phdp luats6 64/2025/QH15 (hgp nhat
tai Van ban hop nhat s6 54/VBHN-VPQH
ngay 11/6/2025, viét tat la Luat Ban hanh
van ban quy pham phdp luat (stta d6i)). Ludt
T6 tung hanh chinh (stta d6i) lai quy dinh
néu phét hién van ban quy pham phép luat
lién quan dén viéc giai quyét vu an c6 dau
hiéu trai véi Hién phdp, luat, van ban quy
pham phdp luat cta co quan nha nudc cap
trén thi Toa n kién nghi hoac dé nghi nguoi
c6 thdm quyen kién nghi dén co quan da
ban hanh van ban quy pham phap luat dé
xem xét theo quy dinh tit Diéu 111 - Diéu
114. Qua thoi han ma co quan duoc kién
nghi khong tra 10i thi Toa an duoc dp dung
theo vdn ban c6 hiéu luc phép ly cao hon.

Céch quy dinh nay la khong phtu hop voi
nguyén tac &p dung van ban quy pham phép
luat. Quyeén lua chon vin ban dé ap dung

dugc Ludt Ban hanh van bdn quy pham
phdp luat (stita doi) thiét lap da bi Luat To
tung hanh chinh (stta d6i) han ché bang thtu
tuc dé nghi va yéu cau thuan theo noi dung
tra loi ctia co quan ban hanh van ban.

5. Mot s6 kién nghi hoan thién phap luat

Thit nhét, can quy dinh tuong thich gitta
quyén khéi kién vu dn hanh chinh va thdm
quyeén xét xit ctia Toa an. Ludt To tung hanh
chinh (stta d6i) nén chuyén quy dinh Toa dn
khong c6 thdm quyén giai quyét doi voi cac
khiéu kién quyét dinh hanh chinh, hanh vi
hanh chinh thudc pham vi bi mat nha nudéc
trong cac linh vic quoc phong, an ninh,
ngoai giao vao Diéu 115: nhiing ngoai 1é doi
v6i quyén khéi kién ctia co quan, t6 chiic, ca
nhan. Theo do, co quan, t0 chtic, cd nhan c6
quyéen khoi kién doi voi quyét dinh hanh
chinh, hanh vi hanh chinh, trtt quyét dinh
hanh chinh, hanh vi hanh chinh thuéc pham
vi bi mat nha nuoc trong céc linh vuc qudc
phong, an ninh, ngoai giao... Khi d6, quyén
khoi kién sé twong thich véi thdm quyén xét
xtt so thdm ctia Toa én. Khong con tinh trang
c6 quyén khoi kién nhung khong dugc thu ly
bai vi khong c6 Toa an co tham quyeén.

B6 sung tham quyén giai quyét theo thu
tuc so thdm cho Toa 4n nhan dan khu vuc
doi voi treong hop nguoi khoi kién khong co
noi cu trd, noi lam viéc hodc tru so tai Viét
Nam vao khoan 7, khoan 8 Diéu 31. Co thé
quy dinh mot trong cdc Toa 4n nhan dan
khu vuc thudc thanh pho Ha Noi hoac TP.
Ho Chi Minh duoc quyén giai quyét theo lua
chon ctia nguoi khoi kién. Quy dinh nay
tuong tu quy dinh tai khoan 4 Diéu 31 Luat
To6 tung hanh chinh (stta doi).

Thi hai, can lam ro khéi niém nguoi
than thich. Sy bat dinh trong qué trinh ap
dung phép luat t6 tung hanh chinh khi giai
thich khai niém nguoi than thich 1216 hong
lon, de doa sy vo tu, khach quan cta nguoi
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tién hanh t6 tung. Viéc van dung phép luat
dan sy hodc hon nhan va gia dinh chi giai
quyét dugc quan hé hon nhan, huyét thong
truc h¢, trong khi cdc moi quan hé gia dinh
phtic tap khac, nhu: b6 dugng, con riéng,
con dau, con ré, hodc nguoi c6 quan hé tai
chinh mat thi€t chua dugc bao quéat dén.
Nhdm bao dam cong bang thu tuc, Hoi
dong Tham phan Toa 4n nhan dan t6i cao
can ban hanh nghi quyét huéng dan theo
huong: nguoi than thich 1a nguoi c6 quan
hé hon nhan, nudi duong, huyét thong
trong pham vi ba doi hodc nguoi c6 quyén
loi, nghia vu kinh té€ lién quan tryc ti€p dén
nguoi tién hanh t6 tung...

Thi ba, can mo rong can ct khang nghi
giam doc thdm. Khoan 1 Diéu 255 Luét T
tung hanh chinh (stta d6i) can xac dinh can
ctt khang nghi 1a khi c6 vi pham nghiém
trong tha tuc t6 tung lam cho duong su
khong thuc hién dugc quyén, nghia vu to
tung ctia minh. Nén bé yéu cau phai dan
dén quyén, loi ich hop phép ctia ho khong
duogc bao ve theo dung quy dinh cta phép
luat. Khi do, cong bang thu tuc trong hoat
dong xét xtt vu an hanh chinh sé dugc bao
dam hon.

Thit tu, can bo sung quy dinh vé can c
chap nhan khang cdo qua han. Theo do, can
quy dinh giong nhu céc truong hop khéc lién
quan dén viéc kéo dai céc loai thoi han trong
qué trinh t6 tung. Khang cdo qué han chi
dugc chdp nhan trong truong hop c6 sukién
bat kha khéng hoac c6 tré ngai khiach quan
dan dén cham tré viéc khang cao.

Thit nam, can bé sung quy dinh vé
nguon luat va cho phép Toa an dugc lua
chon van ban quy pham phap luat c6 hiéu
luc cao hon khi ap dung. V€ nguon luat, can
quy dinh Toa dn dugc cdn ct vao céc loai
nguon bo tro theo Két luan s6 09-KL/TW
ngay 10/3/2026 ctia Bo Chinh trila tap quan
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va lé cong bang khi quyét dinh vé cac van dé
mang tinh ndi dung. Bén canh d6, can quy
dinh Toa c6 quyén tlt chéi dp dung van ban
quy pham phdp luat c6 hiéu luc phép ly thap
hon néu né tréi véi van ban cé hiéu luc phap
ly cao hon. Khi d6, Toa an thuc hién tht tuc
glri van ban dén co quan da ban hanh dé co
quan nay kiém tra, xtt Iy van ban cta minh
cht khong phai dé tim cau tra loi cta co
quan nay ve viéc ap dung theo van ban quy
pham phép luat naoJ
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