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PHAPLUATKIEMSOAT
GIAO DICH NOI BO CHUNG KHOAN CUA HOA KY

NGUYEN NGQC TRAN CHAU"

Phdp ludt chitg khodn Viét Nam hién hanh da c6 nhiig budc tién nhdt dinh trong viéc x4c
Iap khuon kh6 phép Iy nhdm kiém sodt viéc str dung thong tin ndi bé dé€ mua, ban chimg khoén;
thuc tién cho thdy, so Iwong vu viéc vi pham durgc phdt hién va xit Iy con rédt han ché Bai viét
nghién ciru, nhin dién va phan tich mét sé bat cap trong quy dinh cua phdap Iudt Viét Nam lién
quan dén chi thé, thong tin ndi bg va yéu t6 dpng co; dong thoi, nghién citu so sdnh véi phdp
lugt Hoa Ky, titr d6, dé xudt m¢t s6 kién nghi hoan thién phdp Iuat nhdm bdo vé quyén lgi cia
nha ddu tu, tinh cong bing va minh bach ctia thj trirong chiing khodn.

Tirkhoa: Phap ludt ching khoan;, thi truong ching khoan; thong tin ndi bg; giao dich noi bo;
kinh nghiém Hoa Ky.

Vietnam'’s current securities law has made notable progress in establishing a legal framework
to regulate the use of inside information in securities trading. However, practice shows that
the number of detected and sanctioned violations remains relatively limited. This article
identifies and analyzes several shortcomings in Vietnamese law relating to regulated persons,
inside information, and the element of intent. It also conducts a comparative analysis with
the legal framework of the United States and, based on this comparison, proposes
recommendations for improving Vietnamese law to protect investors’ interests and enhance
the fairness and transparency of the securities market.

Keywords: Securities law; securities market; inside information; insider trading; United States
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1. D4t vdn dé

Trong diéu kién thi truong chiing khoan
Viét Nam dang phat trién theo huéng mé
rong quy mo va hoi nhap quoc té, yéu cau bao
dam tinh cong bang, minh bach va hiéu qua
cua thi truong ngay cang cdp thiét. Tuy nhién,
thuc tién dp dung phap luat cho thay, viéc
phét hién va x Iy hanh vi stt dung thong tin
noi bo dé mua, ban ching khoan con nhiéu
han ché, chua tuong xting véi muic do rti ro
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va tac dong tiéu cuc ctia hanh vi nay doi voi
thi truong. Mot trong nhiing nguyén nhan co
ban xuat phat tir viéc phéap luat hién hanh
chua xac dinh r6 rang va day di cac yéu té cau
thanh ctia hanh vi vi pham, dac biét lién quan
dén chu thé, thong tin ndi bo va yéu to 16i.
Trong khi do6, phdp luat Hoa Ky, thong qua su
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phét trién cta hé théng 4n 1€ va cac chudn
muc phép ly lién quan da hinh thanh khuon
kho tuong doi hoan chinh trong viéc xac dinh
céc yéu t6 cdu thanh hanh vi nay. Do do, viéc
nghién ctru kinh nghiém cua Hoa Ky va doi
chiéu voi phap luat Viét Nam c6 ¥ nghia can
thiét ca vé phuong dién ly luan va thuc tién.
Pham vi nghién cttu duoc gi6i han ¢ viéc phan
tich cac yéu to cau thanh co ban ctia hanh vi
vi pham, khong bao gom céc van dé vé thi tuc
t0 tung hoac ché tai xtit ly.

2. Khéi niém hanh vi stt dung thong tin ndi
bo d€ mua, ban chimg khodn

Trong khoa hoc phép ly Viét Nam, thuat
ngt insider trading duoc dich véi nhiéu tén
goi khéc nhau, mot trong so6 do 1a “giao dich
noi bo” (Chinh phd, 2003). Xét vé ban chit,
giao dich noi bo la hanh vi mua, ban chiing
khodn dya trén nhiing thong tin bat can xing
gitta cac chu thé tham gia giao dich (Akerlof,
1970). Cu thé, giao dich n6i bo xay ra khi mot
(nh6m) nguoi c6 kha nang tiép can soém va
day da hon cac thong tin quan trong chua
dugc cong bo rong rai, tir do, tién hanh giao
dich dé datloi ich vuot troi va gay thiét hai cho
nhtimg nha dau tu khac khong c6 cung thong
tin (Yang, 2010; Lusk & Halperin, 2009). Hanh
vi nay di nguoc voi nguyén tac cong bang
trong ti€p can thong tin, mot trong nhiing
nguyén tdc hoat dong nén tang vé ching
khoan va thi truong chtmg khoan duoc phép
luat Viét Nam ghi nhan tai Diéu 5 Ludt Chiing
khodnhién hanh (Van phong Quéc hoi, 2026).

Kiém soét giao dich ndi bo la mot thiét ché
phép ly duoc thé hién thong qua quy pham
phép luat, co ché gidm sat va bién phap thuc
thi nham phat hién, ngan ngtra va xi ly hanh
vi loi dung thong tin ndi bo chua dugc cong
bd ra cong ching dé thuc hién giao dich
chiing khoan, qua dé6, bao vé tinh cong bang,
liém chinh va minh bach cua thi truong.

3. Cac yéu t6 cdu thanh hanh vi giao dich
ndi by bi cdm theo phap luat Hoa Ky

Dao luat Ching khodn nam 1933 va Pao
luat Giao dich chiing khodn nam 1934 ctia
Hoa Ky khong quy dinh riéng biét nham diéu
chinh hanh vi giao dich n6i bo ma thiét lap
khuon kho phap Iy linh hoat dé Uy ban Chimg

khoén va Giao dich Hoa Ky (SEC) va Toa an
c6 thé thich tmg v6i cdc hinh thtc gian lan
ngay cang tinh vi (Ernst & Hochfelder, 1976).
Vi vay, phép luat Hoa Ky vé kiém soat giao
dich noibo la sy tong hoa cac quy dinh thanh
van trong hai dao luat chiing khoén, cac quy
tdc do SEC ban hanh va cac an 1é ctia Toa an
theo Quy tac 10b - 5 (17 CFR § 240.10b - 5) can
ct phap ly quan trong x4c dinh hanh vi giao
dich ndi bo tai Hoa Ky.

3.1. Chu thé thuc hién hanh vi vi pham

Tai Hoa Ky, viéc x4ac dinh chu thé giao
dich ndi bd dugc thuc hién dya trén hai ly
thuyét phép ly chinh: ly thuyét co dién va ly
thuyét chiém doat (United States v. 0'Hagan,
1997; Chaffee, 2025). Ca hai ly thuyét déu yéu
cau diéu kién bt bugc 1a phai c6 nghia vu tin
cay va giao dich chimg khodn trén co sé thong
tin noi bo quan trong, chua cong bo c6 duoc
thong qua hanh vi vi pham nghia vu do.

Theo ly thuyét c6 dién, mot nguoi noi bo
trong cong ty loi dung thong tin ndi bo chua
cong bo co tinh trong yéu dé giao dich c6 phiéu
cua chinh cong ty minh vi muc dich truc loi bi
coi la vi pham nghia vu tin cay déi véi co dong
(Chiarella v. United States, 1980). Cac chu thé
gom: (1) Nguoi noi bo la cac ca nhan gitt chiic
vu hodc c6 vi tri cong tac trong to chiic phat
hanh, nhu: thanh vién hdi dong quan tri, gidam
doc diéu hanh, nhan vién...; (2) Nguoi ndi bo
tam thoi la nhiing nguoi khong phai nguoi lao
dong cua t6 chiic phat hanh nhung c6 quyén
tiép can thong tin ndi bo trong qud trinh cung
cdp dich vu chuyén mon, nhu: luat su, ki€ém
todn vién, chuyén gia tu véan...

Theo ly thuyét chiém doat, chu thé giao
dich ndi b la nguoi chiém doat thong tin méat
quan trong nham muc dich giao dich chiing
khoén, vi pham nghia vu tin cay déi véi nguon
cung cdp thong tin. Quy tic 10b5-2 ctia SEC
da cu thé hoa cac truong hop phat sinh nghia
vu tin cay hodc bao mat: (1) Khi mdt nguoi
cam két git thong tin ¢ trang thdi bao mat; (2)
Khi gitta nguoi cung cap va nguoi nhan thong
tin ton tai mot tién 1é, thoi quen hoac thuc
tién chia sé thong tin mat; (3) Khi mot ca nhan
ti€p nhan thong tin ndi bo tirve (hodc chong),
cha me, con cdi hodc anh, chi, em rudt ctia
minh (17 CFR § 240.10b5-2).
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3.2. Théng tin trong yéu, chua cong bo

Dé mot hanh vi giao dich chiing khoén bi
coi la giao dich ndi b bi cdm, thong tin duoc
sttdung phai dap ting hai diéu kién: trong yéu
va chua cong bo. Thong tin dugc xem la trong
yéu néu c6 can ci hop ly cho rang, mot nha
dau tu thong thuong sé danh gia thong tin do
la quan trong d6i voi quyét dinh dau tu (Basic,
1988; Wang & Steinberg, 2010, p. 109). Phéap
luat Hoa Ky dénh gia theo tiéu chudn linh
hoat, dua trén phan tich tong thé boi canh, ndi
dung thong tin va phan tng thi truong. Tiéu
chuan nay duoc phat trién chti yéu thong qua
an 1¢, cho phép Toa én va co quan thuc thi
phap luat xem xét day di hoan canh cua timg
vu viéc. Ve tinh “chua cong bo”, thong tin chi
duoc xem 1a da cong bo khi da dugc tiét 1o mot
céch hiéu qua va hop ly thong qua cac phuong
tién truyén thong dai chting c6 uy tin hodc cac
tai liéu do to chiic phat hanh cong bo chinh
thiic; dong thoi, cong chiing dau tu c6 du thoi
gian dé tiép can va ti€p thu ndi dung ctia thong
tin (Harris, 2017, p. 17).

3.3. Giao dich dua trén thong tin quan
trong chura dugc cong bo

Giao dich ndi bo bi xem la trai phap luat
khi hanh vi mua hodc ban ching khoan duoc
thuc hién trén co sé thong tin quan trong
chua cong bé. Tiéu chi nay gay tranh cai gitra
hai truong phdi: “knowing possession” (chi
can biét thong tin tai thoi diém giao dich) va
“actual use” (phai chimg minh da st dung
thong tin d6 dé ra quyét dinh). Truong phai
thi nhat duoc thé hién trong United States v.
Teicher(1993), trong khi SECv. Adler (1998) &p
dung tiéu chuan “actual use” cing co ché suy
doan phan bac dugc. Dé thong nhat cach tiép
can, ndm 2000, SEC ban hanh Quy tac 10b5-1
(17 CFR § 240.10b5-1), mdt hanh vi mua hoac
ban chimg khoén dugc xem la “trén co s6”
thong tin ndi bo trong yéu néu nguoi giao dich
biét thong tin d6 vao thoi diém giao dich, ngay
ca khi thong tin d6 khong phai la yéu td quyét
dinh dan dén giao dich.

4. So sanh quy dinh phép luat Viét Nam
v6i phép luit Hoa Ky vé kiém soét giao dich
ndi b

Theo Luat Chiing khodn hién hanh (Van
ban hgp nhat s6 102/VBHN-VPQH ngay

Tap chi Quan ly nha nuéc - S6 366 (7/2026)

22/4/2026 hop nhdt Luat Chimg khodn so
54/2019/QH14 va Ludt s6 56/2024/QH15) quy
dinh, thong tin ndi bo la thong tin lién quan
dén cong ty dai ching, t6 chiic niém yét, té
chtic ddng ky giao dich, quy dai chung, cong ty
dau tu ching khoén dai chting chura dugc cong
bd ma néu dugc cong bo cé thé anh huong 16m
dén gia chiing khoén ctia t6 chtic nay.

Mot Ia, vé chii thé giao dich ngi bo. Khoan
2 bieu 12 Ludt Chiing khodn hién hanh khong
dat ra quy dinh cu thé vé chi thé giao dich noi
bo; diéu nay c6 nghia, bat ctt chi thé nao thuc
hién hanh vi duge mo ta tai quy dinh nay déu
1a chu thé giao dich noi bo tréi phap luat. Quy
dinh twong doi rong nay thé hién quyét tam
loai trt tinh trang lam dung vi thé bat can
xtng thong tin trén thi truong, song lai gay
kho khén trong dp dung thuc tién. Nha dau tu
trén thi treong c6 su phan hoa r6 rét vé trinh
do, kinh nghiém va kha ndng phan tich thong
tin; nhimg nguoi co kién thiic chuyén sau c6
thé dua ra quyét dinh dau tu hop ly tir cac
thong tin cong khai ma khong can tiép can
thong tin ndi bo. Néu quy dinh phédp luat
dugc thiét ké qud rong, khong phan biét ro
hanh vi stt dung thong tin ndi bo voi cac phan
dodn hgp ly trén co so thong tin cong khai thi
sé lam gia tang rti ro phap ly cho nha dau tw;
dong thoi, kim ham su phét trién tu nhién ctia
thi truong. Trdi lai, tai Hoa Ky, mot giao dich
chi bi cam khi cau thanh sy vi pham mot
nghia vu tin cay hodc nghia vu bao mat, Hoa
Ky xem giao dich n6i bo 1a mdt hinh thikc ctia
hanh vi gian 1an, con Viét Nam duong nhu
xem day don thuan la hanh vi lam dung loi
thé thong tin.

Hai Ia, vé thong tin ndi bo. Thong tin noi
bd 1a yéu td quan trong nhat dé cdu thanh
hanh vi giao dich n6i b¢ trai phap luat (Phan
Phuong Nam, 2010; Lé Thi Thao, 2015). Van dé
16n nhat nam ¢ tiéu chi “anh huong lém”, mot
khéi niém phép ly khong xac dinh. Phap luat
hién hanh khong cung cép bat ky huéng dan,
tiéu chi dinh lugng hay dinh tinh nao dé lam
10 thé nao 1a “lon”. Su mo ho nay tao ra mot
khoang trong phép ly, gay khoé khén cho co
quan quan ly va ca nha dau tu khi khong thé

s ze e
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tin hop phap va hanh vi bi cdm. Nguoc lai,
phép luat Hoa Ky stt dung tiéu chudn “thong
tin trong yéu”, mot khai niém tuy cting linh
hoat nhung da dugc boi dap va lam r6 qua
hang thap ky 4n 1¢, cung voéi céc vi du cu thé,
nhu: dam phan M&A, két qua kinh doanh dot
bién, thay doi nhan su ch chot..., tao ra mot
bd quy tac c6 tinh du bdo cao cho thij truong.

Ba la, vé muc dich thuc hién hanh vi. Quy
pham phap luat hién hanh, déc biét 1a khoan
2 Diéu 12 Luat Chiing khodn khong yéu cau
chiimg minh muc dich truc lgi hay y dinh gian
lan ctia nguoi vi pham (Quéch Minh Tri, 2024).
Viéc bd qua yéu td6 muc dich c6 thé gitp co
quan chtic nang dé dang hon trong viéc chtimg
minh hanh vi vi pham; nhung cting dan dén
ri ro trong viéc giéi han pham vi diéu chinh,
ddc biét trong nhiing tinh hu6ng khong mang
tinh vu loi r6 rang. Diéu nay tao ra su khac biét
16m so v6i phap luat Hoa Ky, noi yéu t6 16i cht
quan la mot cau thanh khong thé thi€u cta toi
gian lan chimg khoén.

Vé mat ché tai xtt phat hanh chinh, viéc xt
phat hanh vi giao dich n6i b hién nay duoc
thuc hién theo Nghi dinh s6 156/2020/ND-CP
ngay 31/12/2020 cta Chinh phu (stta doi, bo
sung tai Nghi dinh s6 128/2021/ND-CP ngay
30/12/2021 va Nghi dinh s6 306/2025/ND-CP
ngay 25/11/2025). Tuy nhién, do khung phap
ly vé cdu thanh hanh vi con nhiéu diém chua
10, co ché xtt phat kho phét huy hiéu qua ran
de trong thuc tién.

5. M0t sd kinh nghiém

Thit nhat, cu thé hoéa yéu t6é cdu thanh
quan trong nhét - thong tin n6i bo. Khoan 44
Dieu 4 Luat Chiing khodn hién hanh dang 1a
tro'ngailon nhédt dén hiéu qua thuc thi. Vivay,
can ban hanh cac van ban quy pham phép
luat huéng dan chi tiét viéc xac dinh mic do
anh hudng cta thong tin dén gia chtiing khoan
trén co s& tham chiéu dén cac chi bao thi
truong cu thé nhu quy dinh: mac do bién
dong gia vuot nguong binh quan thij truong
(so v6i chi s0 VN-Index cing phién hodc bién
dong trung binh 30 phién gan nhat); khoi
luong giao dich bat thuong (vuot gdp nhiéu
lan khoi lugng giao dich trung binh cta c6
phiéu); phan ting gia trong khoang thoi gian

nhat dinh ké ttr thoi diém thong tin dugc cong
bd hodc bi ro ri (vi du trong vong 24 - 72 gio).
Viéc cu thé héa cac tiéu chi nay gop phan ho
tro co quan gidm sat nhan dién cac ddu hiéu
bat thuong, kich hoat cac cudc diéu tra kip
thoi vala can ctrro rang khi xtt 1y vi pham.
Bén canh do, can b6 sung danh muc c6
tinh chat minh hoa (khong giéi han) vé cacloai
thong tin thong thuong duoc coi la “trong yéu”,
tham khao kinh nghiém &n 1¢ Hoa Ky, nhu:
thong tin vé dam phan mua béan va sap nhap
(M&A); két qua kinh doanh bién dong dot ngot
so voi ky vong thi treong; thay d6i nhan sy chi
chat; phat hién gian 1an tai chinh; két qua kién
tung l6m; quyét dinh trong dai ctia co quan
quan ly; k& hoach phat hanh, mua lai ¢6 phiéu
voi quy mo 16n. Danh muc minh hoa nay
khong han ché quyén danh gia tong thé ctia co
quan c6 thdm quyén, nhung tao ra cin ct
tham chiéu cu thé dé nang cao tinh du bao
phap 1y cho cac cht thé tham gia thi truong.
Thit hai, b6 sung tiéu chi vé dong co vu loi
va muc do nhén thitc cia chu thé. Viéc xac
dinh chuti thé c6 dong co truc loi cd nhan vay
thic ro rang vé tinh chat noi b ctia thong tin
sé gitip phan biét ro gitta hanh vi co y vi pham
voi cac truong hop vo y hodc mang tinh
nghiép vy, bdo ddm nguyén tac phan hoa
trach nhiém phép ly va bao vé quyén loi giao
dich chinh déang ctia nha dau tu. Trong phap
luat Hoa Ky, yéu td y dinh lira déi, thao ting
hodc gian lan thi bi Toa an Tai cao xac lap
trong Ernst & Ernst v. Hochfelder (1976) la
diéu kién bt budc dé ciu thanh hanh vi gian
lan theo Quy tac 10b -5. Yéu t6 nay gitip phan
biét ro gitta hanh vi c6 ¥ loi dung thong tin ndi
bo dé truc loi véi cac giao dich dugc thuc hién
trén co s¢ phdn dodn doc lap, nghién ctru
chuyén sau hodc theo nghia vu nghé nghiép.
Ap dung vao bdi canh Viét Nam, dé xudt
bo sung vao quy dinh vé giao dich ndi bo tai
Luat Chiing khodn hién hanh theo huong: (1)
Yéu cau chu thé phai nhan thiic dugc thong
tin ma minh st dung la thong tin n6i bo chua
cong bo; (2) Yéu cau c6 yéu t6 vu lgi hoac muc
dich thu loi bat chinh (cho ban than hoac cho
nguoi khdc); (3) Phan dinh r6 mutc do vi pham
hanh chinh (4p dung doi voi hanh vi vo y hodc
thiéu than trong nghiém trong) voi mic do
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truy cttu trach nhiém hinh sy (4p dung doi véi
hanh vi c0 ¥, c6 to chtic hodc gay hau qua
nghiém trong). Viéc phan héa nay phu hop
vOi nguyén tic cd thé hoa trach nhiém phap
ly va tuong thich véi cac thong 1é quoc té.

Thit ba, b6 sung cac truong hop loai trir
hop ly.

Dé hoan thién mdt co ché kiém soéat vira
nghiém minh, vira hop ly, bén canh viéc xac
dinh hanh vi bi cdm, can xem xét b6 sung cac
truong hop loai trir hgp 1y trong viéc ap dung
quy dinh veé giao dich noi bo, twong twr co ché
“affirmative defense” dugc quy dinh tai Quy
tac 10b5-1(c) (17 CFR § 240.10b5-1(c)) trong
phép luat Hoa Ky. Theo Quy tic nay, mot ca
nhan sé khong bi coi 1a thyc hién giao dich
“trén co s6” thong tin ndi bd néu chiing minh
dugc rang, trudc khi biét dén thong tin ndi bo
trong yéu chua cong bo, ho da thuc hién mot
trong ba hanh vi: (1) Ky két mot hop dong
rang buoc dé mua hoac bén chimg khodn; (2)
Chi dao mot nguoi khac thuce hién giao dich
thay minh; (3) Thiét 1ap mot ké hoach giao
dich bang van ban. Céc co ché nay chi c6 gia
tri néu dap tng du hai diéu kién: (1) Xac dinh
10 sO luong, gid, thoi diém hoac cong thic
giao dich; (2) Khong cho phép nguoi giao dich
can thiép, diéu chinh quyét dinh sau khi ké
hoach da duoc thiét lap.

Ap dung vao Viét Nam, c6 thé xay dung co
ché loai trir trdch nhiém theo huong: Mot 14,
cho phép cac cd nhan la nguoi ndi bo (thanh
vién Hoi dong quan tri, ban gidm doc, c6 dong
lon...) dugc dang ky trudc voi Uy ban Ching
khoan Nha nudéc hodc S¢ Giao dich Chiing
khoén vé mot ké hoach giao dich c6 tinh rang
budc, dugc thiét 1ap trong thoi gian ho chua
ndm gitr thong tin noi bo. Hai Ia, quy dinh ro
diéu kién vé tinh minh bach ctia ké hoach,
tinh khong thé stra doi sau khi ky két va thoi
gian t6i thiéu ké tir ngay dang ky dén ngay
thuc hién giao dich (khoang 30 - 90 ngay)
nham ngdn ngtra viéc lam dung co ché nay dé
né tranh trdch nhiém. Ba Ia, cong khai thong
tin vé viéc dang ky va thuc hién ké hoach giao
dich trén hé thong cong bo thong tin cta thi
truong. Bon Ia, quy dinh r6 hau qua phap ly
néu nguoi ndi bo vi pham dieu kién cia ké
hoach (mét quyén dugc loai trix trach nhiém
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va co thé bi coi la bing chting b sung vé y
dinh vi pham).

Viéc thiét 1ap co ché loai trix c6 diéu kién
nhu trén vira ton trong quyén tu do giao dich
chinh dang ctia nguoi ndi b, vira bao dam
tinh minh bach cua thi truong; dong thoi,
khuyén khich céc giao dich c6 ké hoach, dé
gidm sat va giam thiéu ruai ro phép ly khong
can thiét(}
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