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HOAN THIEN QUY DINH PHAP LUAT
BAO DAM XU LY TAI SAN THE CHAP LANHA 6

HUYNH VAN CHU™

Thé chdp nha & d@é bao dam thuc hién nghia vu, nhét 1a nghia vu trd ng Ia giao dich phé bién
& nudc ta hién nay. Thong thudng cdc chti thé thé chép sé c6 gdng trd ng, tuy nhién khong it
truong hop vi céc Iy do khdc nhau ma khéng thuc hién diing cam két, d4n dén phai xit Iy tai
sdn bdo dam Ia nha ¢. Viéc xizly thé chdp nha 6, bén canh nhimg thudn lpi con ton tai khéng
it vu viéc phitc tap, viéc xit Iy khdc nhau, thim chi xiz Iy khéng diing quy dinh. Bai viét khdi
qudt sy diéu chinh phdp ludt Viét Nam vé xit Iy thé chdp tai sdn Ia nha 6; thyec tién viéc xit Iy
tai san thé chdp la nha ¢ va dé xudt mot s6 gidi phdp hoan thién .

Tirkhéa: Tai san thé chap; xut Iy tai san thé chap; thé chap nha o.

Home mortgage for fulfillment of obligations, especially loan repayment obligations, is a common
transaction in Viet Nam at present. Mortgagors try to repay the loans; however, in many cases,
due to various reasons, their failure to fulfill the commitments results in the handling of the
mortgaged asset which is their home. The handling of mortgaged assets as housing had
achievements and at the same time revealed complex cases of handling, inconsistent handling,
and even mishandling. The paper reviewed the governance of Vietnamese legislation on the
handling of mortgaged assets as housing, and the reality of the handling of mortgaged assets as

housing. It proposed some solutions for improvement.
Keywords: Mortgaged assets; handling mortgaged assets; home mortgage.
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1. Khai quat mot s6 quy dinh vé xtt Iy tai
san thé chdp lanha &

Dé bao dam thyuc hién nghia vu thanh
toan cac khoan ng, thé chap nha & (TCNO) la
phuong thiic dugc phdp luat cho phép va
dién ra kha phdé bién hién nay. Viec TCNO
theo quy dinh ctia phép luat Viét Nam phai
duoc dang ky bién phap bao dam. Hién nay,
viéc xtt ly tai san thé chap (TSTC) la nha &
duoc thuc hién theo quy dinh ctia nhiéu van
ban quy pham phdp luat, nhw: Ludt Nha o
nam 2014, B luat Dan s nam 2015 va hé
thong nghi dinh c6 lién quan (trong d6, Nghi
dinh s6 21/2021/ND-CP ngay 19/3/2021 ctia
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Chinh phu quy dinh thi hanh BLDS vé bao
dam thuc hién nghia vu). Mot so noi dung
quan trong ctia phap luat ve xit Iy TCNO can
dé capla:

Thit nhat, truong hop xtt Iy TCNO. Theo
quy dinh ctia phap luat hién hanh, bén nhan
nha ¢ thé chdp c6 quyén x ly TCNO theo
thoa thuan hodc theo quy dinh ctia phép luat,
céc to chtic, cd nhan la bén TCNO c6 nghia vu
thuc hién viéc xtt Iy TCNO theo dung thoa
thuan hodc theo quy dinh cta phap luat.

* ThS, Dai hoc Quéc gia TP, Ho6 Chi Minh
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Thit hai, thong bdo xtt ly TCNO va giao
nha ¢ thé chdp (NOTC) dé xtt ly. Dé bao dam
quyén cta bén thé chip, trudc khi xtt ly
TCNO, bén nhan TCNO phai thong bao bang
van ban trong mot thoi han hop 1y vé viec xtt
ly nha & cho bén thé chap va céc bén cung
nhan thé chap khac. boi véi TCNO c6 nguy co
bi hu hong dan dén bi giam sut gia tri hoac
mat toan bo gia tri thi bén nhan thé chdp co
quyeén xtt Iy ngay, dong thoi phai thong bao
cho bén thé chadp va cac bén nhan thé chip
khac vé viéc xit Iy TCNO do. Truong hop bén
nhan thé chap khong thong béo vé viéc xit ly
TCNO theo quy dinh ma gay thiét hai thi phai
boi thuong cho bén thé chap, cac bén cung
nhan thé chip khac.

Thit ba, phuong thitc xtt Iy TCNO rét da
dang, phu thugc rat nhieu vao su thoa thuan
cta cdc bén. Theo quy dinh ctia BLDS nam
2015 thi c6 cac phuong thiic co ban nhu: t6
chtic ban ddu gid nha &; bén nhéan thé chép tu
ban nha ¢; bén nhan thé chidp nhan chinh
nha & dé thay thé cho viéc thuc hién nghia vu
cia bén thé chidp va phuong thiic khac.
Truong hop cac bén khong c6 thoa thuan vé
phuong thic xtt Iy TCNO theo cdc phuong
thtic trén thi nha & sé dugc ban dau gia.

Thit tu, vé dinh gia TCNO. Bén thé chap va
bén nhan thé chdp c6 quyén thoa thuan vé gid
TCNO hodc dinh gid thong qua t6 chtic dinh
gid tai san khi xtt ly TCNO. Truong hop néu
khong c6 théa thuan thi nha & duge dinh gia
thong qua to chiic dinh gid tai san. Viéc dinh
gid TCNO phai bao dam nguyén tic khach
quan, phu hop voéi gia thi truong. T6 chic
dinh gia nha & phai boi thuong thiét hai néu
c6 hanh vi trdi phdp luat ma gay thiét hai cho
bén thé chdp, bén nhan TCNO trong qué
trinh dinh gia TCNO.

2. Xt ly tai san thé chdp la nha & ti thuc
tién mot s6 vu 4n

Nhoém vu viéc thirnhat: Ngan hang A cho ba
Nguyén Thi L vay tong cong 8 ty dong ngay
04/12/2009 (2 gidy nhan ngngay 04/12/2009 sd
tién vay 7,75 ty dong; ngay 04/12/2009 s tién

vay 250 triéu dong) véi lai suat trong han
12%/ndm, lai suat qua han 150% lai suat trong
han, thoi han vay 12 thang. Tai san bao dam cho
khoén vay trén gom 2 d4t va nha 6: (1) 298,3m?
datvanha 6; (2) 113,16m* ddt vanha 6.

Ngan hang da giai ngan cho ba L v6i tong
so tién la 8 ty dong. Qua trinh thuc hién hop
dong, ba L khong thanh toan day du, vi vay,
ngan hang khéi kién yéu cau ba L phai thanh
todn so tien con ng. Tuy nhién, hai cdn nha
dang thé chap tai Ngan hang do ba L mua ctia
ong Duong Qudc K, ba Pham Thi Kim H vao
nam 2008 voi gid trila 5,5 ty dong. Hai bén da
lam tha tuc mua ban day da theo quy dinh
cta phap luat va ba da ding tén chu quyén
trén gidy ching nhan quyén sé htru nha & va
quyén st dung dat & doi voi cac nha dat néu
trén, ong K, ba H van dang quan ly st dung
hai cdn nha nay vi hai bén chua thuc hién viéc
giao nhan nha do ba L con ng 2,5 ty dong.

Cudi nam 2010, 6ng K, ba H da c6 don
khoi kién yéu cau ba L thanh toan so tién ng
néu trén, néu ba L khong tra dugc thi sé doi
lai nha, sy viéc dang duoc Toa én nhan dan
quan Tan Phu giai quyét.

Ban é&n kinh doanh, thuong mai so tham
$0 287/2013/KDTM-ST ngay 19/3/2013 ctia
Toa dn nhan dan TP. Ho Chi Minh quyét dinh:

Budc ba Nguyén Thi L c6 trach nhiém
thanh todn cho Ngan hang A tong s6 ng tinh
dén ngay 19/3/2013 12 13.367.083.333 dong va
tien 1ai phat sinh tr ngay 20/3/2013 cho dén
ngay tra hét von vay theo miic 1ai sudt ng qué
han 24%/nam.

Ngay 02/4/2013, ba Pham Thi Kim H va ba
Nguyén Thi L déu c6 don khang céo 1én Toa
an nhan dan t6i cao TP. H6 Chi Minh. Ban 4n
kinh doanh, thuwong mai phic thdm so6
171/2013/KDTM-PT ngay 10/10/2013 cta
Toa Phiic thdm Toa 4n nhan dan toi cao tai
TP. H6 Chi Minh quyét dinh stta ban 4n so
thdm nhu sau:

- Chap nhan mot phan don khoi kién ctia
nguyén don Ngan hang A.

- Bugc ba Nguyén Thi L phai trd cho
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nguyén don tong cong la 13.367.083.333
dong; trngay 20/3/2013 cho dén ngay tra hét
tién von vay tinh 14i theo muc 1ai suat qua han
ting thoi diém theo hop dong da ky két.

- Vo hiéu hgp dong thé chdp tai san so
6360-LCP-2009-00949 gitta Ngan hang A voi
ba Nguyén Thi L. Ngan hang A phai tra hai
gidy chting nhan quyén s& httu nha & va
quyén stt dung dat & cho ba Nguyén Thi L”.

Ngay 18/12/2013, Ngan hang A da c6 don
dé nghi co quan c6 thdm quyén xem xét theo
tha tuc gidm doc tham doi voi ban an kinh
doanh, thuong mai phtic thdm néu trén. Ban an
giam doc tham theo Quyét dinh gidam doc tham
s0 01/2019/KDTM-GDT ngay 11/01/2019 ctia
Hoi dong Thdm phén Toa én nhan dan toi cao
vé vu an kinh doanh thuong mai da nhan
dinh: Toa 4n cdp phudc tham tuyén vo hiéu
hop dong thé chdp tai san s6 6360-LCP-2009-
00949 gitta Ngan hang A v6i ba L doi voi hai
can nha trén 1a khong ding, anh huong quyén
va loi ich hop phédp ctia nguyén don. Vi vay,
da tuyén hay ban an phtc tham, gitt nguyén
ban an so thdm néu trén.

Day cting la mot trong nhitng dién hinh,
duoc dua thanh an 1 (An 1¢ s6 43/2021/AL):
Hop dong chuyén nhuong quyén s& htru nha
&va quyén st dung dat & da dugc cong chiing,
bén mua da dugc cdp gidy chiing nhan quyén
s& httu nha & va quyén st dung ddt & nhung
moi thanh todn dugc mot phan tién mua nha
ddt; cac bén chua thuc hién viéc giao nhan
nha. Bén mua thé chap nha dat cho Ngan
hang A, c6 dang ky thé chap theo ding quy
dinh cta phép luat; bén ban biét va dong y dé
bén mua thé chdp nha dat nhung sau do lai
c6 yéu cau hay hop dong chuyén nhugng
quyén s¢ httu nha ¢ va quyén st dung dat 6.

Nhoém vu viéc thit hai: mgt s6 vu 4n ngan
hang khong xtt Iy dugc TCNO, hgp dong thé
chap va hop dong tin dung bi tuyén huy.
Khong it truomg hop hgp dong TCNO, dat o vi
pham nghiém trong diéu kién ctia hgp dong,
gia mao trong viéc giao dich, viéc cong chiing
hop dong TCNO khong ding quy dinh nén da
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bi Toa an tuyén hty. Dién hinh 1a vu 4n xay ra
tai TP. H6 Chi Minh nam 2021, c6 ndi dung
co ban nhu sau: 6ng Truong Thién T1 1a cha
s¢ httu can nha tai TP. H6 Chi Minh. Vao nam
2000, 6ng T1 két hon voi ba Nguyén Thi Anh
C.Twdo dén nay, 6ng T1 khong nhap cdn nha
trén vao tai san chung gitta 6ng T1, ba C. Loi
dung lic 6ng T1 di lam dn xa, ba C da dung
gidy to can nha trén dé thé chap can nha cho
Ngén hang X theo Hop dong thé chap quyén
sttdung dat, tai san gan lién voi dat ctia nguoi
thit ba da dugc cong chiing nham bao dam
cho khoan vay ctia Cong ty X tai Ngan hang X.

Tuy nhién, cht ky mang tén 6ng T1 tai
hop dong thé chap tai san la gia mao, 6ng T1
khong thuc hién ky tén trén hop dong nay. Tai
Véan ban gidm dinh s6 595/KLGD-TT ngay
26/4/2017 ctia Phong Ky thuat hinh sy Cong
an TP. Ho Chi Minh thi chitky, ddu van tay tai
Hop dong thé chap dugc xac khong phai ctia
ong T1.

Ngay 03/8/2017, co quan Canh sét diéu
tra Cong an TP. H6 Chi Minh da khoi t6 vu an
hinh surs6 514-01 vé t0i “Lira dao chiém doat
tai san”. Dén nay, chua xac dinh dugc doi
tuong gia chit ky, chix viét, dau van tay ctia
ong T1 trong hgp dong thé chap tai san nén
coquan dieu tra chua ra quyét dinh khéi to bi
can. Hién nay, co quan diéu tra dang ti€p tuc
diéu tra dé lam r6 doi tugng gay an.

Ban 4n so tham s6 63/2021/DS-ST ngay
22/01/2021 cta Toa an nhan dan quan 3, TP.
Ho Chi Minh quyét dinh: tuyén bé Hop dong
thé chdp nha dat néu trén bi vo hiéu do vi
pham diéu cam cuia phép luat. Sau do, ngay
09/02/2021, Ngan hang X c6 don khang cédo
toan bo ban &n so thdm. Tuy nhién, tai phién
phic thdm, khang cdo khong dugc chap
nhan; hgp dong thé chap quyén st dung dat
va tai san gan lién voi dat néu trén bi tuyén vo
hiéu do vi pham diéu cdm ctia phap lut.

Trén day chila mot trong s6 rdt nhiéu kho
khén, virdéng méc va sai sot trong hoat dong
xt Iy TSTC nha 6. Thuc tién xtt ly cac vu viéc
TCNO cho thdy nhan thiic ctia cdc bén (va ca
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mot s6 tham phén, ki€ém sat vién) chua thuc
su day du, thong nhat va ding voi tinh than
phép luat. Khong it truong hop bén TCNO c6
céc hanh vi gian doi, khong thién chi, trung
thuc, chong doi trong qua trinh giao két hop
dong va xtt Iy tai san bao dam. Bén canh do,
nha ¢ludn gin lién voi dat &, nhung co truong
hop bén thé chdp co thé thé chdp ca dat o
hodc khong; c6 truong hop trén ddt cé nhiéu
hon mot nha & ma nguoi thé chap chi thé
chap dat va mot nha & hodc viéc xac dinh
khong dang, khong da chu so hitu nha 6...
biéu nay da gay kho khan lon trong qud trinh
xtrly tai san bao dam la nha 6.

3. Mot sd kién nghi bao dam xir Iy tai san
thé chdp lanha &

Viéc xit Iy TCNO la can thiét, tién bo, bao
dam dugc nhiéu muc dich trong giao dich
dan sy. Tuy nhién, vi c4c ly do cht quan va
khéch quan nén viéc xtt ly TSTC la nha & con
c6 nhing han ché, bat cap va thiéu thong
nhat. D€ phat huy gid tri, ¥ nghia cta viéc
TCNO, bao dam quyén va lgi ich hgp phap
cta cdc bén, duy tri thi truong tin dung an
toan, thoi gian t6i, can trién khai nhiéu giai
phép dong bo, quyét liét. Cu thé la:

Mot Ia, ti€p tuc hoan thién, stra doi, cap
nhat cac quy dinh phap luat ve xitly TSTC la
nha ¢. Cac noi dung can stta doi, huong dan
16 hon, gom: (1) Phuong thiic xtt Iy TCNG; (2)
Thoi han thong bao xtt Iy TCNO; (3) Vé dinh
gia TCNO; (4) Quyén ctia t6 chtic tin dung
trong viéc thu gitt TCNO.

Hai Ia, can nhan thtc ding, day da va
thong nhat vé TCNO va xtt Iy TCNO cta co
quan xét xit, co quan kiém sat va cac bén
duong su. Hién nay nhiéu van dé con vuéng
méc nhu tén hop dong thé chap, xac dinh hgp
dong thé chap vo hiéu, viec TCNO khong gan
lién voi thé chdp quyén st dung dat, thé chap
quyén st dung ddt khong gén lien voi TCNO,
TCNO la tai san chung, TCNO hinh thanh
trong tong lai... Cac vieong mac nay lam cho
qua trinh xt ly, xét xtt va thi hanh 4n gdp
khong it kho khan.

Ba la, kién quyét khong xem xét xirly dan
sy, xtt Iy hanh chinh néu vu viéc c6 dau hiéu
toi pham. Can xtt Iy nghiém cac hanh vi sai
pham trong viéc lap, thuc hién hop dong
TCNO; néu c6 dau hiéu toi pham thi khong
duoc gitrlai dé giai quyét theo tht tuc té tung
dan su. Trong cac vu an vé hop dong tin
dung ma c6 dau hiéu hinh sy, nhu lam gia
mao gidy to, TCNO nhiéu noi khac nhau, cho
vay khong dung thu tuc..., thi viéc xtt ly bang
tht tuc t6 tung dan su la khong ding ban
chdt vu viéc, khong bao dam va ap dung
khong diang phép luat; céc t6 chic, cd nhan
can phai kién quyét dé nghi cac t6 chrc, ca
nhan chuyén ho so cho co quan cong an xtt
ly theo ding quy dinh.

Bon Ia, nang cao nang luc ctia doi ngt
tham phdn, kiém sat vién tham gia xét xtt,
kiém sét vu an tranh chdp vé hop dong tin
dung c6 TCNO; tranh dé xay ra cac sai sot
trong qua trinh xét xit dan dén ban 4n, quyét
dinh bi stta hodc huy bo. Doi véi cac to chiic
tin dung, can thiét phai ra soat, danh gia quy
trinh cho vay c6 TCNO cho hop ly, chét ché;
bao dam thuc hién ding doi tugng vay,
TCNO; nang cao nang luc xit ly TSTC noi
chung, nha ¢ noi rieng(J
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