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QUYDINH PHAP LUAT VE NOI DUNG CUA HOP BONG
CHUYEN GIAO QUYEN SU DUNG QUYEN SO HOU (ONG NGHIEP

NGUYEN THI NGUYET"

Hién nay, quyén sé hitu céng nghiép dugc ddnh gid c6 vai tro rdt quan trong, gép phan ting
stic canh tranh cho cdc doanh nghiép. Céc chii thé kinh doanh déc biét 1a doanh nghiép ngay
cdng chi trong dén viéc khai thédc thuong mai déi véi quyén sé hitu cong nghiép. Trong do6,
phuong thitc chuyén quyén sit dung quyén s¢ hitu cong nghiép tré thanh Ia chon thudng
xuyén, ph6 bién ctia nhiéu doanh nghiép. Bai viét tap trung phén tich cdc quy dinh ciia phdp
luit vé ndi dung ctia hop déng chuyén quyén sit dung quyén sé hitu cong nghiép, tir dé6 duea
ra mgt s6 kién nghi nhdm hoan thién quy dinh phdp lut diéu chinh cdc quan hé phét sinh
trong ky két hop dong chuyén giao quyén sir dung quyén s¢ hitu céng nghiép néi chung ciing
nhu diéu khodn vé ngi dung trong hop déng chuyén quyén sit dung néi riéng.

Tirkhéa: Phap luat; sé hitu tri tué; quyén s¢ hitu cong nghiép; quyén sit dung; doanh nghigép.
Industrial property rights are currently seen as a critical factor for competitiveness of
businesses. Business entities, especially enterprises, are increasingly focusing on commercial
exploitation of industrial property rights and transfer of the right to use industrial property
rights are widely adopted in many businesses. The paper analyzed the provisions for content
of the contracts for transfer of the right to use industrial property rights and proposed
recommendations to improve the provisions governing the relationships arising from
signing contracts for the transfer of the right to use industrial property rights in general and
clauses on content of the contracts for the transfer of the right to use in particular.
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1. Thyc trang quy dinh phép luat vé noi
dung ctia hgp déng chuyén giao quyén sit
dung quyén s& hitu cong nghiép

Chuyén quyén st dung (QSD) doi tugng
sO hitu cong nghiép (SHCN) la viéc chu s&
httu d6i tugng SHCN cho phép t6 chiic, ca
nhéan khéc st dung doi tuong SHCN thudc
pham vi QSD ctia minh. Hoat dong chuyén
giao QSD doi twong SHCN duoc thuc hién

thong qua hgp dong chuyén giao (HDCG)
QSD quyén SHCN. Phap luat Viét Nam veé s&
httu tri tué (SHTT) hién nay da c6 nhiing quy
dinh diéu chinh d6i v6i qua trinh giao két
hop dong chuyén QSD nay, dac biét quan
tam t6i noi dung cia HDCG QSD. Tuy nhién,
van ton tai nhiing bat cap trong quy dinh vé
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nodi dung cta hgp dong chuyén QSD quyén
SHCN, anh huong téi qué trinh chuyén giao
QSD quyén SHCN.

Theo quy dinh tai Diéu 144 Luat SHTT
ndm 2005 (stta doi, bo sung cdc nam 2009,
2019, 2022) - (Luat SHTThién hanh), noi dung
cht yéu ctia hop dong st dung doi tugng
SHCN phai c6 day du céc yéu to sau day:

Thit nhéat, diéu khodn vé tén, dia chi ctia
bén chuyén giao quyén va bén nhan quyén.

Hop dong chuyén QSD doi tugng SHCN
dugc ky két bdi bén chuyén QSD va bén
nhan quyén. Bén chuyén QSD 1a c4 nhan, t6
chtic c6 QSD doi twong SHCN va c6 nhu cau
khai thac do6i tuong SHCN thong qua hinh
thtec chuyén QSD. Bén chuyén quyén gom:
(1) Chuti s httu quyén SHCN dugc co quan
nha nudc c6 thdm quyén cdp van bang bao
h¢ doi voi cac doi tuong SHCN hodc 1a nguoi
duoc xac lap quyén doi voi cac doi tugng
SHCN theo co ché bao ho tu dong; (2) Nguoi
dugc cha sé hitu chuyén QSD doi tuong
SHCN va dugc phép cho bén thitba theo hop
dong chuyén QSD dai twong SHCN thit cap.
Bén nhin quyén la ca nhan, t6 chiic c6 nhu
cau st dung va khai thac cac doéi tugng
SHCN. Thong qua viéc dugc chuyén giao
QSD, bén nhan quyén dugc phép st dung
cac doi twuong SHCN theo thoa thuan vé
pham vi va thoi han trong hop dong. Bong
thoi, bén nhan quyén cé nghia vu trd phi cho
bén chuyén giao quyén theo théa thuan.

Khi cac bén ky két hgp dong chuyén
QSD, theo yéu cau bat buoc tai diém a
khoan 1 Diéu 144 Ludt SHTT hién hanh quy
dinh trong hgp dong phai thé hién tén va dia
chi day du ctia bén chuyén giao va bén nhan
chuyén giao. Thong thuong, trén thuc té,
néu bén tham gia hop dong chuyén QSD la
cd nhan thi can phai ghi ro trong hop dong
ho tén, s6 chiing minh nhan dan/can cudc
cong dan hodc ho chiéu, dia chi day da. Bén
tham gia hop dong la t6 chiic, can ghiro tén
cta to chic; ho tén va chitc danh ctia nguoi
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dai dién ctra t6 chitc, dia chi tru s¢ chinh ctia
to chtc do.

Thit hai, diéu khodn vé cadn cit chuyén
giao QSD.

Hau hét cac doi tugng ciia quyen SHCN
nhu sdng ché, ki€éu dang cong nghiép, nhan
hiéu..., dugc bao ho trén co s¢ dang ky, boi
vay can ctt chuyén giao QSD quyén SHCN
voi cdc doi twong nay chinh 1a van bang bao
h¢ con hiéu Iyc. Trén van bang bao ho sé thé
hién thong tin vé tén, dia chi ctia chi vian
bang bao ho'. Thong qua védn béng béo ho,
xac dinh bén chuyén giao c6 quyén chuyén
giao QSD hay khong. Tuy nhién, theo quy
dinh phap luat, chti van bang bao ho c6 thé
c6 su thay doi vé tén va dia chi sau khi dugc
cdp van bang bao ho. Diéu nay dan dén viéc
tén va dia chi ctia chti van bang bao ho trong
HDCG quyén SHCN va van bdng bao ho
khong c6 su thong nhat, sai léch vé can ct
chuyén QSD déi tugng SHCN. Don ct,
truong hop Cong ty c6 phan X, ding tén la
cht sé hitu trong van bang bao ho doi voi
sang ché A thang 11/2021, dén théng
11/2022, Cong ty nay doi tén thanh Cong ty
co phan X’ va dén thdng 01/2023, Cong ty cd
phan X’ ky hgp dong chuyén QSD sing ché
A cho Cong ty TNHH Y. Nhu vay, chu thé
trong van bang bao ho va hop dong chuyén
QSD doi voi sdng ché A khong thong nhat.
Truong hop nay, hop dong chuyén QSD sé
khong duoc chap thuan béi co quan c6 tham
quyén. Chu van béng sé phai thuc hién yéu
cau stta doi ndi dung ve cht sé hitu clra van
bang bao ho theo quy dinh tai biéu 97 Luat
SHTThién hanh, sau d6, HDCG QSD méi c6
thé dang ky.

Nguoc lai, ciing c6 truong hop sau khi
chuyén QSD doi tugng SHCN, bén nhan
chuyén nhuong thay doi tén va dia chi so voi
thong tin trong hop dong da giao két va dugc
dang ky tai Cuc SHTT. Nhu vay, thong tin ve
tén va dia chi ciia bén nhan chuyén nhugng
trong hop dong va thuc té khong thong nhat.
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C6 can thiét phai thay ddi lai thong tin ve tén
va dia chi cta bén nhan chuyén nhugng
trong hop dong chuyén QSD khong thi trong
Ludt SHTT hién hanh khong dé cap dén van
dé nay, tuy nhién, Diéu 421 B¢ ludt Dan su
ndam 2015 quy dinh “hop dong stta doi phai
tuan theo hinh thtic cia hgp dong ban dau”.
Trén tinh than ctia B ludt Dan strndam 2015,
céc bén can thiét phai dang ky hop dong stra
doi va dang ky hop dong stra doi nay tai Cuc
SHTT. Thuc té, Cuc SHTT chap nhén viéc cac
bén nop tai liéu ching minh sy thay doi
tén/dia chi dé Cuc SHTT ghi nhan su thay
doi do vao quyét dinh dang ky hgp dong ma
khong can stra doi hgp dong.

Bén canh do, bén chuyén QSD c6 thé la
nguoi duge chuyén nhugng quyén s¢ htu
hodc nguoi dugc chuyén giao QSD doi tugng
SHCN theo HDCG quyén SHCN (hgp dong
chuyén nhugng va HDCG quyén st dung doi
twong SHCN), thi trong hop dong phai thé
hién r6 cac thong tin vé HDCG quyen SHCN
nhu ngay xéc lap hgp dong, so dang ky hop
dong, thoi han c6 hiéu luc ctia hop dong (doi
voi HDCG QSD doi tuong SHCN), gidy chimg
nhan dang ky hop dong do Cuc SHTT cap...

Thit ba, diéu khoan vé gia chuyén QSD
doi tuong SHCN.

Diéu khoan vé gia chuyén giao QSD la
diéu khoan co6 tinh chat bat bugc khi soan
thdo hop dong chuyén QSD doi tugng
SHCNZ. Dé dugc QSD doi tugng SHCN, bén
dugc chuyén giao phai tra mot khoan phi
cho bén chuyén quyén. Phi chuyén QSD nay
chinh la gia chuyén giao QSD do cac bén
thoa thuan. Tuy nhién, trén thyc t€, méc du
cac bén van dua diéu khoan vé gia chuyén
giao vao hop dong nhung chi mang tinh
tugng trung, khong phan anh dang gid tri
ctia QSD doi tuong SHCN. Muc dich cua
hanh vi nay nham doi pho v6i quy dinh bét
budc ctia luat vé diéu khoan bt budc phai
c6 trong hop dong. Chang han nhu cac
HDCG QSD doi tugng SHCN gitta cac bén co

quan hé vé mat t6 chiic nhu cong ty me -
cong ty con; chi nhénh - cong ty chinh; gitra
cdc cong ty trong cung tap doan..., hodc cac
bén c6 quan hé mat thiét trong kinh doanh,
phu thudc 1an nhau vé von, quyén kiém
soat... Cac moi quan hé nay sé chi phoi ve
gia chuyén giao, gia nay khong tuan theo quy
luat vé cung cau cta thi truong. Tuy nhién,
thoa thudn vé gia chuyén giao van la diéu
khoan bét budc phai c6 trong hop dong
chuyén QSD.

Thit tu, diéu khoan vé “dang hop dong
va “pham vi chuyén giao”.

“Dang hgp dong” va “pham vi chuyén
giao” cting la diéu khoan bt budc trong hop
dong chuyén QSD d6i tuong SHCN duoc quy
dinh tai diém c va d khoan 1 Diéu 144 Luat
SHTThién hanh. Theo Diéu 143 Luat SHTT,
cac dang hop dong chuyén QSD bao gom:
hop dong doc quyén, hgp dong khong doc
quyén va hgp dong st dung déi tuong SHCN
th cdp. X4c dinh dang hop dong nham tao
co s& dé xac dinh sau d6 bén chuyén quyén
c6 duoc stt dung quyén SHCN hodc tiép tuc
chuyén giao quyén nay cho nguoi khéc trong
thoi han hop dong voi bén nhan quyéen hay
khong.

Trong khi d6, d6i voi quy dinh veé dieu
khoan “pham vi chuyén giao” yéu cau lam ro
vé gioi han QSD va giéi han lanh thd. Ban
chat ctia hgp dong la su thoa thuan, do vay,
hop dong st dung déi tuong quyen SHCN,
cac chu thé tu do théa thuan vé diéu khoan
pham vi hgp dong nhu: (1) Bén dugc chuyén
giao quyén dugc doc quyén hay khong dugc
doc quyén doi voi QSD doi tuong SHCN; (2)
Hanh vi sit dung duoc chuyén giao QSD (cho
phép bén nhan duoc phép thuc hién tat ca
hay m¢t s6 hanh vi stt dung thudc quyén ctia
bén giao); (3) Pham vilanh thé dugc phép st
dung quyén SHCN...

Thit nam, diéu khoan vé quyén va nghia
VU cua cdc bén.

Hau hét céc bén khi tham gia giao két
hop dong déu nham huong téi nhing loi ich

”
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nhat dinh, thuong dugc thé hién thong qua
quyén va nghia vu ctia céc bén. Theo do, dé
bdo dam quyén lgi cho cac bén, Diéu 144
Luat SHTT hién hanh quy dinh trong noi
dung cta hgp dong can phai xac dinh ro
quyén va nghia vu ctia cac bén tham gia hop
dong. Céc quyén va nghia vu nay vé co ban
da duogc quy dinh trong Ludt SHTTva B¢ luat
Dan sy nam 2015. D6i voi bén chuyén
quyén: (1) Vé quyén lgi, dugc nhan phi
chuyén giao QSD, c6 quyén cho phép hoac
khong cho phép bén nhan quyén chuyén
giao QSD cho bén thit ba...; (2) Vé nghia vy,
dang ky HDCG QSD, bao dam viéc chuyén
QSD khong gay tranh chdp, khong dugc
phép duara cac diéu khoan han ché bat hop
ly quyén ctia bén dugc chuyén quyén. Doi
v6i bén nhan quyén: (3) Vé quyén lgi, duoc
QSD doi tugng SHCN trong pham vi va gi6i
han da théa thuan, c6 thé dugc chuyén giao
QSD doi tugng SHCN cho bén thit véi néu
duoc bén chuyén quyén chap thuan; (4) Vé
nghia vy, phai dang ky QSD doi tuong SHCN
theo thoa thuan, tra phi stt dung doi twong
SHCN... Theo nguyén tac ctia hop dong dan
su noi chung, cac bén c6 quyéen thoa thuan
vé quyén va nghia vu gitra cac bén néu khong
trai voi quy dinh ctia phap luat.

Thit sdu, diéu khoan vé thoi han ctia hop
dong.

Luat SHTT hién hanh ciing yéu cau cac
bén phai c6 thdéa thuan vé thoi han cta hop
dong, day la khoang thoi gian ma bén dugc
chuyén quyén dugc phép st dung doi tuong
SHCN theo hgp dong. Thoi han ctia hop
dong phai thugc thoi han bao ho doi tugng
SHCN hodc néu 1a HDCG tht cép thi thoi
han ndm trong HDCG quyén giao doc lap
quyeén trén thi cap.

Thoi han hgp dong 1a khoang thoi gian
duoc xac dinh dé cic bén thuc hién cac
quyeén va nghia vu da thoa thuan trong hop
dong. Khoang thoi gian nay dugc tinh tir thoi
diém hop dong phét sinh hiéu luc cho toi
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thoi diém xudt hién cac can ctt dan dén
chdm dat hop dong. Trong khi c6 nhiéu
truong hop dan dén viéc cham dit hop dong
nhu hét thoi han theo théa thuan, hgp dong
bi hity b6, bi don phuong cham dut...2. Boi
vay, dé tranh nhing tranh chédp trong qua
trinh thuc hién hgp dong, cdc bén nén thoa
thuan cu thé ca vé diéu kién hty bo cting
nhu don phuong chdm dut hgp dong.

Ngoai ra, con c6 quy dinh cdm bén
chuyén quyén dua ra cac diéu khoan han ché
bdt hop ly quyén cia bén dugc chuyén
quyén, nhu: cdm dugc chuyén quyén cai tién
doi tugng SHCN, trit nhan hiéu; budc bén
duogc chuyén quyén phai chuyén giao mién
phi cho bén chuyén quyén céc cai tién doi
tugng SHCN do bén dugc chuyén quyén tao
ra hodc quyén dang ky SHCN, quyén SHCN
doi voi céc cai tién do; truc tiép hodc gian ti€p
han ché bén dugc chuyén quyén xudt khiu
hang héa, dich vu dugc san xudt hodc cung
cap theo hgp dong st dung doi tugng SHCN
sang cac vung lanh tho khong phai la noi ma
bén chuyén quyén ndm gitt quyén SHCN
tuong tng hoac c6 doc quyén nhap khiu
hang héa d6; budc bén dugc chuyén quyén
phai mua toan bd hodc mot ty 1¢ nhat dinh
cac nguyen liéy, linh kién hodc thiét bi ctia
bén chuyén quyén hodc ctia bén thit ba do
bén chuyén quyén chi dinh ma khong nham
muc dich bao dam chét lugng hang hoa®.

2. Mot s6 nhan xét va kién nghi vé quy
dinh d6i v6i noi dung hgp d6ng chuyén
quyén st dung

Mot Ia, quy dinh diéu khoan vé tén va dia
chi ctia céc bén trong hgp dong la n6i dung
cta hgp dong khong hop ly va khong phit
hop v6i quy dinh cta B¢ luat Dan sy nam
2015. Trong khi, déi chiéu v6i quy dinh ctia
B¢ luat nay vé noi dung ctia hop dong, tai
Diéu 398 ciing dua ra mot s6 noi dung
khuyén nghi cac bén nén thoa thuan nham
xac dinh quyén va nghia vu ctia cac bén,
tranh cac tranh chdp trong twong lai nhu: doi
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tuong cua hop dong; so lugng, chat luong;
gid, phuong thtic thanh todn..., khong c6 quy
dinh ndi dung cta hgp dong bao gom thong
tin ctia cdc bén trong giao két. Vi vay, Luat
SHTT nén b6 diéu khoan “tén va dia chi ctia
céc bén trong hop dong” ra khoi noi dung ctia
hop dong chuyén QSD déi tuong SHCN.

Hai la, mot s6 diéu khoan khong can
thiét, bi trung ldp trong ndi dung cua hgp
dong chuyén QSD.

Theo nguyén tic cia B) ludt Dan sunam
2015, bén canh nhting n6i dung khong thé
thi€u trong hop dong la diéu khoan co ban
thi cac bén khong can thiét phai thoa thuan
nhiing diéu khoan thong thuong ma phéap
luat da quy dinh. Trong khi do, quyén va
nghia vu ctia bén chuyén quyén va bén nhan
quyén da dugc quy dinh bdi phép luat vé
SHTT va B¢ ludt Dan sundam 2015. Boi vay,
quy dinh noi dung bat budc vé “quyén va
nghia vu gitta c4c bén trong hop dong” 1a
khong can thiét.

Ba Ia, quy dinh vé ndi dung bt bugc phai
c6 trong HDCG QSD doi tuong SHCN la
khong hop ly.

Diéu 144 Luat SHTThién hanh liét ké cac
ndi dung ma hgp dong chuyén QSD doi
twong SHCN phai c6. Day dugc hiéu la
nhiing diéu khoan chti yéu, mang tinh bat
buoc trong HDCG quyén SHCN. Muc dich
cua su ton tai dieu khoan bat budc trong noi
dung ctia hgp dong chuyén quyén nhiam xac
dinh dugc loai hop dong chuyén QSD, tix do,
xac dinh ro6 quyén va nghia vu gitta cac bén,
tranh nhimg tranh chdp trong qua trinh thyc
hién hop dong.

Tuy nhién, nhting diéu khoan bat budc
phai c6 trong hgp dong nay la khong can
thiét boi mot so ly do nhu sau: (1) HDCG
QSD doi twong SHCN la mot loai hop dong
dan sy, vi vay, dua trén nguyeén tac “tu do, tu
nguyén cam keét, thoa thuan” cta phap luat
dan sy, phap luat dan su chi khuyén nghi ve
nhting diéu khoan trong hgp dong céc bén

nén théa thuan tai khoan 2 Diéu 398 Bo luat
Dan swndam 2015, cho phép céac bén tu do
lira chon nhiing diéu khoan théa thuan trong
hop dong; (2) Dua trén kinh nghiém phép ly
ctia Lién minh chau Au, phép luat vé hop
dong chuyén QSD liét ké cac noi dung co
ban, bao gom: thoi han chuyén QSD, dang
QSD, pham vi lanh tho stt dung doi tuong s&
hitu cong nghiép...>. Vé nguyén tic, nhiing
ndi dung trong hop dong chuyén QSD nay
khong phai 1a nhiing noi dung bat bugc phai
¢, day la nhimg n6i dung quan trong va nén
duoc thoa thuan trong hgp dong nham giai
quyét cac tranh chédp c6 thé phéat sinh. Cach
ti€p can nay duoc danh gia l1a hop ly, bao
dam quyen tu do dinh doat ctia cac bén
trong hgp dong.

Nhu vay dua trén nguyén tac co ban ctia
B¢ luat Dan sndm 2015 va kinh nghiém ctia
Lién minh chau Au khi quy dinh vé noi dung
cta hop dong chuyén QSD doi tugng SHCN,
can tiép tuc stra d6i Dieu 144 Ludt SHTT nhu
sau: “1. Cac bén trong hop dong c6 quyén
thoa thuan vé ngi dung trong hop dong. 2.
Hop dong co thé co cac noi dung sau day...”J
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