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AP DUNGPHAP LUATVE MIEN TRACH NHIEM HINH SU -
MOT SO VAN DE DAT RA

LE TRONG AN"

Ché dinh mién trach nhiém hinh sy 1a viéc khéng bdt bugc mét nguoi phdi chju trach nhiém
hinh sy vé t9i ma ho da thuc hién, véi cdc cén cit, diéu kién cu thé. Thuc tién viéc 4p dung
phdp ludt vé mién trdch nhiém hinh su chua dong b, thiéu théng nhét, 4p dung sai, tiy tién,
hodc khé khén, virong mdc. Bai viét phan tich co s¢ phép Iy, thuc trang 4p dung va dé xudt
mot s6 kién nghi 4p dung phap ludt vé mién trdch nhiém hinh sy trong thuc thi phap ludt &
nuoéc ta hién nay.
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Exemption from criminal liability is release of a person from criminal liability for a crime
he/she committed based on certain grounds and under certain conditions. In reality, the
legislation on exemption from criminal liability was applied not synchronously, inconsistently,
arbitrarily and the application revealed mistakes, inadequacies, and difficulties. The paper
analyzed the legal basis, the current state of application and proposed some recommendations for
application of the legislation on exemption from criminal liability in law enforcement in our
country at present.

Keywords: Exemption from criminal liability; criminal; Criminal Code; application of the
legislation.
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1. D4t van dé

Thuc tién cong tac dau tranh phong,
chong toi pham cho thay khong phai truong
hop nao thyc hién hanh vi nguy hiém cho xa
hoi la toi pham déu phai chiu trach nhiém
hinh sy, c6 nhiing truong hop xét thay khong
can thiét phai 4p dung nhting hau qua phép
ly bat 1¢i doi véi hanh vi ma ho da gay ra cho
xa hoi, nhung van dap tng dugc yéu cau
trong cong tac ddu tranh phong, chong, ran
de, gido duc nguoi pham t6i, khuyén khich
ho lap cong chugc t6i, hoa nhap cong dong,

trd thanh nguoi c6 ich cho xa hoi. Dong thoi,
thé hién chinh sach khoan hong, nhan dao
ctia phap luat hinh sy Viét Nam trong tién
trinh cai céch tu phép hinh su. C6 thé hiéu:
“Mién trach nhiém hinh sy la truong hop
khong budc mot nguoi dap ting cac diéu kién
nhdt dinh phai gdnh chiu hau qua phép ly
bat loi do viéc da thuc hién hanh vi pham t6i,
ma van bao dam yéu cau ddu tranh phong
ngura va chong toi pham, cling nhu cong tac
gido duc, cdi tao nguoi do”.

* ThS, Hoc vien Canh sat nhan dan
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2. Quy dinh ctia phap luat vé mién trach
nhiém hinh sy

Trai qua nhiéu lan phéap dién hoa luat
hinh sy Viét Nam déu quy dinh vé ché dinh
mién trach nhiém hinh sw (MTNHS), dic
biét trong tién trinh cai cdch tu phéap giai
doan hién nay da m& rong pham vi MTNHS.
B¢ luat Hinh su (BLHS) ngoai viéc quy dinh
pham vi MTNHS cho ting treong hop cu thé
con quy dinh diéu luat rieng MTNHS cho
moi tdi pham tai Dieu 29, BLHS nam 2015,
stta doi, bo sung nam 2017 (sau day viét tat
la BLHSnam 2015).

“1. Nguoi pham tgi dugc mién trach
nhiém hinh sy khi c6 mot trong nhiing can
ctrsau day:

a) Khi tién hanh diéu tra, truy t6 hoic xét
xtt, do c6 su thay doi chinh sach, phap luat
lam cho hanh vi pham t¢i khong con nguy
hiém cho x4 hoi nita;

b) Khi c6 quyét dinh dai x4...”2.

Céc truong hgp MTNHS trong BLHS nam
1985 van dugc gitt nguyén khi ban hanh
BLHS nam 1999, dong thoi, BLHS nam 1999
da mo rong pham vi MTNHS, theo d6, BLHS
nam 1999 quy dinh cac truong hgp mién
trach nhiém hinh su gom: Diéu 19; khoén 1
- 3 Diéu 25; khoan 2 Diéu 69; khoan 3 Diéu
80; khodn 6 Diéu 289; khoan 6 Diéu 290;
khoan 3 Diéu 314. Trong tién trinh cai cach
tu phdp hién nay, ngoai viéc gitt nguyén cac
quy dinh MTNHS, trong BLHS nam 1999 thi
BLHS nam 2015 da m¢ rong pham vi
MTNHS. Cac truong hop duong nhién dugc
MTNHS khi c6 du cin ct: Diéu 16; khodan 1
DPiéu 29; khoan 4 Diéu 110 BLHS nam 2015
va khoan 1 Diéu 155 B¢ ludt to tung hinh su
nam 2015, (stta doi, bd sung nam 2021). Bén
canh do, cadc truong hgp c6 thé duoc
MTNHS quy dinh tai khoan 2, 3 Diéu 29;
khodan 2 Diéu 91; khodn 4 Diéu 247; khoan 7
Diéu 364; khoan 6 Diéu 365 va khoan 2 Diéu
390 BLHS nam 2015.
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Tt thyc tién cong tic MTNHS (biéu 29),
BLHS ndm 2015 con bt cap, chua hop ly ca
vé ly luan va thuc tién dp dung. Nhu diéu
kién ap dung, hau qua phap ly, 4p dung tuy
tién, tran lan, cac co quan tién hanh t6 tung
ap dung chua dong bo va thiéu thong nhat
dan dén bo lot toi pham.

3. Thyc tién 4p dung quy dinh ctia phap
luét hinh sir vé mién trach nhiém hinh sy

Tai Diéu 29 BLHS nam 2015 quy dinh vé
mot sd truong hop duong nhién dugc
MTNHS va mot so truong hop cé thé dugc
MTNHS, tir thuc tién dp dung phép luat hinh
swvé MTNHS con ton tai mot s6 van dé sau:

Thit nhat, khi tién hanh diéu tra, truy t6
hodc xét xtt, do c6 su thay ddi chinh séch,
phép luat lam cho hanh vi pham tgi khong
con nguy hiém cho xa hoi nta.

Truong hop trén c6 nhiéu y kién va cach
hiéu khéac nhau, y kién thit nhét cho rang,
thay doi chinh sich & day la thay doi chinh
sach vé hinh sy, y kién thit hai lai cho réing,
thay doi chinh sach vé kinh té, chinh tri - xa
hoi lam cho hanh vi khong con nguy hiém
cho xa hoi nita, y kién thit ba lai cho rang,
“mdc du hanh vi pham t6i van con quy dinh
trong B¢ ludt Hinh su nhung co quan lap
phép chua kip thoi stta doi, bo sung, song
van ban phap luat chuyén nganh vé linh vuc
tuong tmg d6 ctia Nha nudc da c6 su thay
doi, dan dén hanh vi d6 khong con bi
nghiém cdm, x Iy nita (phai thé hién bang
van ban phép quy). Néi cach khacla chua co
viéc phi tdi pham hoa trong Ludt, nhung da
c6 viéc phi toi pham hoa trong thuc tién, do
d6 can co sy diéu chinh kip thoi”s. Nhu vay,
c6 su thay doi chinh sach phép luat & day la
thay déi chinh séch vé hinh sy ma cu thé 1a
thay doi Luat chuyén nganh dugc thé hién
bang vdn ban phap quy.

Don ctt nhu, thuc tién dp dung tai Ban én
s0 129/2018/HS-ST ngay 29/10/2018 cua
Toa d4n nhan dan huyén Phé Yén, tinh Thai
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Nguyén tuyén bi cdo Pham Tién Thanh
pham T6i mua ban, tang tri trai phép vii khi
quén dung theo Diéu 304 BLHSnam 2015. Vi
bi cdo Thanh da c6 hanh vi mua mot khiu
sung tu ché, c6 tinh ndng, tdc dung nhu vi
khi quan dung mang vé nha cat gidu. Toa an
so thdm xét xit budc toi Pham Tién Thanh
theo Diéu 304, tuy nhién, Toa an cdp phic
thdm huy ban én so thdm va tuyén MTNHS
cho Pham Tién Thanh do thuc té da c6 thay
doi chinh sach, phép luat lam cho hanh vi
pham t6i khong con nguy hiém cho xa hoi
nita d6i voi hanh vi ctia Pham Tién Thanh.
Can ctt Luat Quan ly, stz dung vii khi, vat liéu
no va cong cu ho tronam 2018 thi “vii khi c6
tinh ndng tdc dung tuwong tu vu khi quan
dung” duoc tach riéng va khong la “vi khi
quan dung” nhu quy dinh ctia Phdp Iénh
Quan Iy, str dung vii khi, vat liéu no va cong
cu ho tronam 2011. Nhu vay, doi tuong dieu
chinh ctia Bieu 304 BLHS nam 2015 la “va
khi quan dung” ma khong la “vi khi c6 tinh
nang, tac dung tuong tu vii khi quan dung”,
do do, hanh vi cia Pham Tién Thanh khong
con nguy hiém cho xa hoi, nén Toa 4n cdp
phtic tham da MTNHS doi v6i hanh vi ctia
Pham Tién Thanh la c6 du cédn ct va dang
phap luat.

Thit hai, khi c6 quyét dinh dai x4.

Tinh dén nay, dai xa trong lich stt tu phap
hinh su & nuéc ta chi méi c6 hai lan dai xa:
lan thit nhat la thue hién Sac lénh s6 52/SL
ngay 20/10/1945 cta Chu tich Chinh phu
1am thoi xd mién cho mot s6 toi pham trudc
ngay 19/8/1945% Lan tht hai 1a cdn ctt vao
Thong tu s6 413/TTg ngay 19/11/1954 ctia
Thu tuéng Chinh ph vé Dai xa°. Nhu vay,
cdn ct vao hai lan MTNHS cho nguoi pham
toi du dang trong giai doan diéu tra, truy to,
xét xtt déu dugc MTNHS; tham chi, khi
nguoi pham toi dang chdp hanh &n phat tu
thi dugc mién phan an phat tit con lai, néu
nguoi pham t6i da chdp hanh xong an phat

tu thi duoc x6a 4n tich va duoc coi la khong
c6 tién an.

Thit ba, khi tién hanh diéu tra, truy to,
xét xit do chuyén bién ctda tinh hinh ma
nguoi pham tgi khong con nguy hiém cho xa
hoi nta.

Truong hop nay ¢ BLHS ndm 1985 quy
dinh la truong hop duong nhién dugc
MTNHS. Tuy nhién, dé dap tng thuc tién
cong tac dau tranh phong, chong toi pham,
BLHS nam 2015 quy dinh c6 thé duoc
MTNHS. Quy dinh nay mang tinh chat linh
hoat, tuy nghi khong bat budc. Vi vay, thuc
tién ap dung clng c6 nhiéu y kién khac
nhau. C6 y kién cho réng, chuyén bién do
yéu t6 cht quan nguoi pham t0i, lai c6 y kién
cho rang chuyén bién khach quan vé chinh
sach hinh sy, y kién khac lai cho rang
chuyén bién vé chinh sach kinh t€, chinh tri
- x4 hoi.

Dé thong nhat cach hiéu, chuyén bién &
day la chuyén bién tinh hinh chinh tri, kinh
t€ - xa hoi. Thuc t€ tai Diéu 48 BLHS nim
1985 “Do su chuyén bién cta tinh hinh
(chinh tri, kinh té - xa hoi) nén t6i pham
khong con nguy hiém cho xa hoi ntta. Diém
2 muyc VIII - MTNHS Nghi quyét s6 02/NQ-
HDTP ngay 05/01/1986 cia Hoi dong thdm
phén Toa 4n nhan dan t6i cao “Hudng dan
ap dung mot s6 quy dinh cta B¢ Iudt Hinh
st’. Tuy nhién, BLHS nam 1985 da hét hiéu
luc thi hanh, vi vay, thuc tién dp dung phap
luat vé quy dinh nay con chua thong nhat.

Thit tu, khi tién hanh diéu tra, truy to, xét
xtt, nguoi pham toi mdc bénh hiém nghéo,
dan dén khong con kha ndang gy nguy hiém
cho xa hoi nita.

bayla diém méi duogc bo sung vao trong
BLHS nam 2015 nham d4p Gng yéu cau cai
cach tu phép trong linh vuc hinh sy, nguyén
tdc nhan dao xa hoi cht nghia trong chinh
sach hinh su ctia nuoc ta trong giai doan
hién nay. Trén thuc t€, cdc co quan tién
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hanh t6 tung con ldng ting, gap kho khan
khi 4p dung tinh ti€t nguoi pham tdi bi mac
bénh hiém nghéo dé mién trach nhiém hinh
su, nhu: mdc bénh hiém nghéo & giai doan
nao, & giai doan dau hay giai doan cudi ctia
bénh? Bénh hiém nghéo bao gom nhiing
loai bénh nao? Co s¢ y té nao du diéu kién
két luan bénh hiém ngheo...?

Hién c6 mdt so van ban phap ly ciing dé
cap dén bénh hiém ngheo, nhu: Nghi dinh
sO 134/2016/ND-CP ngay 01/9/2016 cua
Chinh pht vé Ludt Thué xuat khdu, nhap
khau da liét ké 42 bénh duogc coi 1a bénh
hiém ngheo; Nghi quyét s6 02/2018/NQ-
HDTP ngay 15/5/2018 ctia Hoi dong thdm
phan Toa dn Nhan dan T6i cao huong dan
ap dung Diéu 65 BLHSnam 2015 huong dan
nguoi dugc huéng an treo khi mdc bénh
hiém nghéo, tuy nhién, dén nay van chua c6
van ban huéng dan vé MTNHS cho nguoi bi
mdc bénh hiém ngheo theo quy dinh tai
Diéu 29, BLHS nam 2015. Day la quy dinh
moi cia BLHS nam 2015, vi vay, trong khi
cho van ban huéng dan ctia cac co quan lién
nganh thi can van dung quy dinh trén mot
céch linh hoat.

Mac bénh hiém nghéo la truong hop ma
bénh vién cap tinh, bénh vién quan doi cap
quan khu tré1én c6 két luan nguoi pham ti
dang bi bénh nguy hiém dén tinh mang,
khong, kho c6 phuong thic chita tri, nhu:
ung thu giai doan cudi, xo gan c6 truéng, lao
nang do 4 khang thudc, bai liét, suy tim do
3, suy than do 4 tro'1én; HIV giai doan AIDS
dang c6 cac nhiém trung khong c6 kha nang
tie chdm soc ban than va c6 nguy co tt vong
cao... Nhu vay, giai doan bénh phai la giai
doan cudi, nguoi pham toi suy kiét vé stic
khoe, dan dén khong con kha nang gay nguy
hiém cho xa hoi nita thi dugc MTNHS.

Nhu vay, néu giai doan dau bénh hoac
khong thudc cac bénh hiém nghéo nhu néu
trén va khong dugc co quan c6 thdm quyén
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két luan thi khong thoa man diéu kién dugc
MTNHS.

Thit ndm, trudc khi hanh vi pham toi bi
phat gidc, nguoi pham téi tu thu, khai 16 su
viéc, gop phan co6 hiéu quad vao viéc phat
hién va diéu tra toi pham, c6 gdng han ché
dén muc thdp nhat hau qua cua toi pham va
1ap cong lon hodc co cong hién dac biét,
duoc Nha nuoc va xa hoi thira nhan.

Thuc tién dp dung tinh tiét nay con kho
khan, vuéng mac nhu muc thap nhdt hau
qua cta tdi pham la mitc nao? Lap cong nhu
thé nao la du lon, cong hién nhu thé nao la
cong hién ddc biét, co quan nha nudc nao
cong nhan cong lon hodc c6 cong hién dac
biét? Dugc xa hoi thira nhan? Vay ai ghi
nhan... day l1a khéi niém mang tinh tuy nghi,
dinh tinh.

Truong hop nay, dé dugc MTNHS thi
nguoi pham tgi phai dap tng dugc cac diéu
kién hanh vi pham t6i chua bi phat gidc,
nguoi pham t6i da ty tha khai ro hanh vi
pham t0i ciia minh va ctia dong pham,
nguoi pham t6i c6 gang han ché muc thap
nhdt hau qua cua t6i pham va phai lap cong
lén hodc c6 cong hién dac biét, dugc Nha
nudc va xa hoi thira nhian duwogc hiéu la
“truong hop nguoi bi két an da c6 hanh
dong gitp co quan nha nudc c6 tham quyén
phat hién, truy bdt, diéu tra tgi pham; ctiu
dugc nguoi khéc trong tinh thé hiém nghéo
hodc da ctru duoc tai san ciia nha nudc, ctia
tap thé, cua cong dan trong thién tai, hoa
hoan; c6 nhitng phat minh, sang ché hoac
sang kién co gia tri hodc thanh tich xuat sac
dot xudt khac dugc cac co quan c6 thdm
quyén xac nhan”®,

Thir sdu, nguoi thuc hién t0i pham
nghiém trong do vo y hodc toi pham it
nghiém trong gay thiét hai vé tinh mang, stic
khoe, danh du, nhan pham hodc tai san cua
nguoi khdc, da tu nguyén sita chita, boi
thuong thiét hai hoac khdc phuc hau qua va
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dugc nguoi bi hai hodc nguoi dai dién hop
phdp ctia nguoi bi hai ty nguyén hoa giai va
dé nghi MTNHS thi c6 thé dugc MTNHS.

Quy dinh nay hién c6 nhiéu vuéng méic
nén c6 nhiéu y kién khac nhau: y kién thi
nhdt cho rang, néu nguoi pham toi du diéu
kién dé dugc MTNHS “co quan tién hanh to
tung phai ra quyét dinh khai t6 vu 4n hinh
su, khoi to bi can, tién hanh mot sé hoat
dong diéu tra, r6i méi ra quyét dinh dinh chi
vu an, dinh chi diéu tra bi can voi cdn ctt
MTNHS” nhu vay, méi diang trinh tu thu tuc
to tung hinh su. Y kién thit hai trai nguoc voi
y kién thtt nhét, khi c6 da can ct quy dinh
tai khoan 3 Diéu 29 ¢ giai doan nao thi nguoi
pham t¢i dugc MTNHS 6 giai doan do, ké ca
khi chua bi khoi t6 vu an hinh su, chua khoi
t6 bi can. Y kién thit balai cho rang, khong
phai ctt c6 du cdn ctt trén thi nguoi pham toi
dugc MTNHS ma tuy vao ting vu an cu thé,
dong thoi, can ct vao nhiéu tinh tiét khac
nhu tinh tiét ting ndng, giam nhe, nhan
than nguoi pham t6i, tinh chat mic do nguy
hiém ctia hanh vi pham t6i, loai toi pham cu
thé theo BLHS.

Nhu vay c6 thé thong nhat la, & bat ky
giai doan t6 tung nao, xét thay c6 du can ct
khoan 3 Diéu 29 thi nguoi pham tgi dugc
MTNHS, nhung dong thoi, cac co quan tién
hanh t6 tung cting can chi y vé nhan than
nguoi pham tdi, cac tinh tiét khac trong ho
so dé 4p dung linh hoat va chinh x4c, tranh
treong hop lam dung ap dung moét céch tran
lan, tuy tién nhung cting khong nén may
moc, ciing nhéc.

4, Kién nghi, dé xuit

Mot Ia, Chinh phu can sém giao cho
cac co quan c6 thdm quyén nghién ctu
xay dung thong tu lién nganh, nghi quyét
huéng dan 4p dung quy dinh cta phap
luat vé MTNHS theo Diéu 29 BLHS nim
2015 dé bao dam thong nhat, dong bo,

diang doi tugng, tranh dp dung tran lan,
tuy tién hay nguyén tac, ciing nhéc trong
qua trinh van dung.

Hai Ia, cac co quan c6 tham quyén can to
chtic tap huén chuyén sau quy dinh MTNHS
tai Diéu 29 BLHS nam 2015.

Ba Ia, nganh Toa an can tong két rit kinh
nghiém hing nam vé viéc cac co quan tién
hanh t6 tung van dung quy dinh phép luat
vé MTNHS theo quy dinh tai Diéu 29 BLHS
nam 2015. Ban hanh huéng dan vé thuc tién
ap dung cac quy dinh phap luat vé MTNHS.

Bon Ia, giai thich cdc khai niém, xay
dung céc tiéu chi danh gid cdn cde MTNHS
theo quy dinh tai Diéu 29 BLHSnam 2015 dé
ap dung mot cach dong bo va thong nhat,
bao dam tinh khach quan, ding nguoi, ding
noi dung.

Nam Ia, can phai quy dinh r6 hon vé hau
qua phap ly doi voi nguoi dugc MTNHS.
Nguoi dugc MTNHS thi duong nhién dugc
mién hinh phat, mién cac bién phap tuphap
va khong dé lai an tich(J
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