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Hién nay, quy dinh vé viéc stt dung két qua xdc minh diéu kién thi hanh 4n dan su do thira
phét lai tién hanh vin dang ton tai khong it han ché, bt c4p va con nhiéu diém chua thit su
hop ly. Do d6, hiéu qud ctia viéc xdc minh diéu kién thi hanh 4n din su do thira phat lai thuc
hién chira mang lai nhiéu déng gép cho cong téc thi hanh 4n dén su. Bai viét nghién cttu vé
quy dinh stt dung két qud xdc minh diéu kién thi hanh 4n dan su cta thira phét lai, tir d6, chi
r6 nhimg han ché, bat cdp va dé xudt mot s gidi phdp phii hop dé thuc hién quy dinh ndy
tot hon.
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The current regulation on using the results of the verification of civil judgment execution
conditions of bailiffs revealed shortcomings, inadequacies and unreasonable points. Therefore,
the verification of civil judgment execution conditions of the bailiff has not brought much
contribution to the civil judgment execution. The paper studied the regulation on using the
results of the verification of civil judgment enforcement conditions of bailiff, pointed out
limitations and inadequacies, and proposed some suitable solutions to better implement
these provisions.
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1. D4t vdn dé

Xac minh diéu kién thi hanh 4n dan su
(THADS) 1a mt trong nhiing quyén han rat
quan trong cua thira phat lai (TPL). Béi vi,
THADS ludn la qua trinh khé khéan, phtic
tap, dac biét doi voi cac vu viec ma doi
tuong phai thi hanh la cac loai tai san, tién
bac. Thong thuong, nguoi phai thi hanh an
ludén tim céch giau diém, che day hodc tau
tdn cdc nguon tai san cta ho. Do vay, nguoi
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duoc thi hanh 4n sé gip nhiéu kho khan,
can tro khi can tim kiém, ti€p can cac nguon
thong tin vé diéu kién thi hanh an ctia nguoi
phai thi hanh 4n.

Nhu vay, bang viéc tham gia xdc minh
diéu kién thi hanh &n, TPL da gép phan ho
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tro va cung cdp thém nhing nguon thong
tin rdt quan trong dé trén co s& do, co thé
lga chon phuwong an t6 chic thi hanh an
phu hop nhat.

Tuy nhién, sau mot thoi gian thuc hién,
quy dinh vé viéc st dung két qua xac minh
diéu kién THADS do TPL cung cdp van dang
ton tai kha nhiéu han ché, bat cap va anh
huong 16n dén quyén, lgi ich hop phap ctia
nguoi phai thi hanh an. Do vay, nghién ctiu
vé cac han ché, bat cap trong quy dinh st
dung két qua xac minh diéu kién THADS ctia
TPL cang tré nén can thiét va quan trong,
can c6 nhting giai phap cu thé dé nang cao
hiéu qua cho viéc stt dung két qua xac minh
diéu kién thi hanh an do TPL tién hanh.

2. Han ché, bdt cap trong quy dinh st
dung két qua x4c minh diéu kién thi hanh
dn dan sy cta thira phat lai

Qua nghién cttu cho thay, “Thira phét lai
xudt hién ¢ Viét Nam song hanh véi viéc vua
Tubtic ky Hoa uoc ngay 05/6/1862 nhugng
cho Phap sau tinh Nam ky”!. Tuy nhién, khi
mai xuat hién tai Viét Nam, TPL khong dugc
phép luat trao quyén xdc minh diéu kién
THADS?. Phai dén nam 2009, khi dugc phap
luat quy dinh trd lai va thuc hién thi diém
tai TP. Ho Chi Minh (theo Quyét dinh s6
224/QD-TTgngay 19/2/2009 cua Thu tuong
Chinh pht vé phé duyét Dé an “Thuc hién
thi diém ché dinh thira phat lai tai TP. Ho
Chi Minh”), truéc nhu cau va doi hoi cép
thiét cua xa hoi, TPL dugc phép luat trao
thém quyén han xac minh diéu kién THADS
(quy dinh tai khoan 3 Diéu 3 Nghi dinh s6
61/2009/ND-CP ngay 24/7/2009 ctia Chinh
pht vé t6 chiic va hoat dong ctia TPL thuc
hién thi diém tai TP. H6 Chi Minh).

Nhu vay, cling quyén han téng dat, 1ap vi
bang, t6 chitc thi hanh ban &n, quyét dinh va
xdac minh diéu kién THADS, TPL da dong gop
rat lon cho hiéu qua ctia cong tdc THADS,
lam giam b6t mot phan ap luc cong viéc cho

co quan THADS va ho trg, gitp do cho céc
duong sur dé c6 thé thuan loi, dé dang hon
khi can bao vé quyen, lgi ich hop phap trong
qua trinh THADS. Diéu nay rat can thiét boi
doi voi cdc nhiém vu ctia cong tdc THADS thi
nhiém vu xac minh diéu kién thi hanh an va
to chtic thi hanh &n, quyét dinh nhtng noi
dung kho khan, phtic tap nhat.

Ve ban chdt, xdc minh diéu kién THADS
chinh 1a tim kiém cdc thong tin lién quan
dén tai san ctia nguoi phai thi hanh an. TPL
tién hanh xac minh diéu kién THADS theo
yéu cau cta khach hang. Khi tién hanh cac
hoat dong xac minh diéu kién thi hanh an,
vé nguyén tic, TPL c6 quyén yéu cau cac co
quan, to chtic, cd nhan cung cap thong tin
tuong tu thdm quyén ctia chap hanh vien?,

Riéng doi v6i céc co quan, to chiic c6 sy
lién quan dén thi hanh 4n hodc dang truc
tiép quan ly tai san, tai khoan ctia nguoi
phai thi hanh an, nhu: bao hiém xa hoi, kho
bac nha nudc hay cac t6 chtc tin dung...,
phap luat con quy dinh cac co quan nay c6
nghia vu “phdi hop cung cép thong tin va
ho tro thira phat lai, Van phong thtra phat
lai trong viéc xac minh diéu kién thi hanh
an” (khoan 2 Diéu 60 Nghi dinh s6
08/2020/ND-CP ngay 08/01/2020 cua
Chinh pht vé t6 chtic va hoat dong cia
TPL). Hién nay, cdc quy dinh vé xac minh
diéu kién THADS ctia TPL dugc quy dinh
kha chat ché, chi tiét tir Dieu 43 - 50 Nghi
dinh s6 08/2020/ND-CP.

Tuy nhién, nghién cttu cho thay, quy
dinh vé viéc stt dung két qua xac minh diéu
kién THADS cua TPL van chua phu hop véi
thuc tién nén gay ra mot so han ché, bat
cap. Trong do, diém bat cap rat lon la quy
dinh nay dang bo sot quyén, lgi ich hop
phédp ctia nguoi phai thi hanh an. Cu thé
nhu sau:

Can ctt khoan 1 Diéu 44 cta Nghi dinh
s0 08/2020/ND-CP thi duong sy, nguoi co
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quyén loi, nghia vu lién quan dén viéc thi
hanh 4n c6 quyén thoa thuan véi Van
phong TPL vé viéc xdc minh diéu kién thi
hanh &n ctia nguoi phai thi hanh én ké ca
trong truong hop vu viéc d6 dang do co
quan THADS truc ti€p t6 chirc thi hanh. Can
ctt theo quy dinh thi nguoi phai thi hanh an
cling c6 quyén yéu cau TPL tién hanh xac
minh diéu kién thi hanh an ctia nhing
nguoi phai thi hanh én khac, néu do 1a vu
an c6 nghia vu lién d6i thi hanh cta nhiéu
nguoi phai thi hanh én.

Dai véi vu dn c6 nghia vu lién déi thi
hanh thi do 1a nghia vu thi hanh 4n chung
cua tdt ca nhiig nguoi phai thi hanh én va
viéc thi hanh an cta timg nguoi luon cé sy
lién quan, anh hudéng dén nhing nguoi con
lai. Vi dy, néu nhu vu dn c6 bon nguoi phai
thi hanh 4n lién d6i thi viéc mot nguoi phai
thi hanh &n thuyc hién tat ca cac nghia vu thi
hanh an cting dong nghia ba nguoi phai thi
hanh an con lai da giai thoat dugc nghia vu
thi hanh &n. T4t nhién, gitta nhiing nguoi
phai thi hanh &n c6 thé c6 thoa thuan riéng
hodc sau do, ho phai tu giai quyét voi nhau.

Can ctt khoan 1 Diéu 48 Nghi dinh s6
08/2020/ND-CP vé viéc stt dung két qua xac
minh diéu kién thi hanh an: “Nguoi dugc thi
hanh dn, nguoi c6 quyén loi, nghia vu lién
quan c6 quyén st dung két qua xac minh
diéu kién thi hanh an cida thira phat lai dé
yéu cau thi hanh &n hodc bao vé quyén loi
hop phép ctia minh. Co quan thi hanh én
dan sy, Van phong thtra phat lai c6 thdm
quyeén thi hanh an cdn c két qua xac minh
dé to chiic thi hanh an”. Nhu vay, diém bat
hop ly rdt 16n & day chinh 1a nguoi phai thi
hanh an khong thuoc doéi tugng dugc phép
stt dung két qua xac minh diéu kién thi
hanh an nhung lai c6 quyén yéu cau TPL
tién hanh hoat dong xac minh.

Noi céch khéc, phap luat mot mat cho
phép nguoi phai thi hanh an c6 quyén de
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nghi TPL thyc hién hoat dong xac minh diéu
kién thi hanh &n, nhung lai khong cho chu
thé nay dugc quyén st dung két qua xac
minh. Tt thuc tién THADS cho thay, quy
dinh nay da gay rat nhiéu kho khan, phtic
tap, rdc r6i cho céc doi twong phai cting chiu
nghia vu lién déi thi hanh én. C6 thé xem xét
qua vi dy, 6ng A la nguoi dugc thi hanh an,
con ba X, baY vabaZla nguoi phai thi hanh
an lién doi (gia st ba Z tuyén bo khong co
kha nédng thi hanh 4n nén ba X va ba 'Y sé
phai chiu trdch nhiém tra ng cho 6ngA). Ba
X va ba'Y deu khong tin tuéng va cho rang
ba Z hoan toan c6 kha nang thuc hién nghia
vu thi hanh dn, do d6, ba X va Y dugc quyén
dé nghi Van phong TPL xac minh diéu kién
thi hanh 4n ctia ba Z dé lam co s& chiing
minh ba Z hoan toan c6 du kha nang tra ng,
nhung 16 rang ba Z da co tinh khong st
dung tai san ctia minh dé cung thuc hién
nghia vu thi hanh &n lién déi cta ho.

Mac du vay, khi cdn ctt khoan 1 Diéu 48
Nghi dinh s6 08/2020/ND-CP thi nguoi phai
thi hanh an sé khong c6 quyén dugc st
dung két qua xac minh diéu kién thi hanh
an ctia TPL dé yéu cau thi hanh én. Do do,
quyén va loi ich hgp phap ciaba XvabayY
trong truong hop nay ré rang da bi anh
hudng va ngoaira, con c6 thé gay kho khan,
phtic tap, kéo dai thoi gian cho cong tac t6
chtc thi hanh 4n néu nhu gia thiét ba X va
ba Y cting khong du diéu kién dé thi hanh
theo noi dung ctia ban an, quyét dinh.

Trén thuc t€, quy dinh khong thong nhét
va bat hop ly nay da ton tai tit Nghi dinh so
61/2009/ND-CP va dén nay van dang tiép
tuc git nguyén trong Nghi dinh so
08/2020/ND-CP. Vi vay, diéu nay la vo ly va
gay anh huong nghiém trong dén quyén va
loi ich hop phép ctia doi twong la nguoi phai
thi hanh an khi luat cho phép nguoi phai thi
hanh an yéu cau Van phong TPL x4c minh
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diéu kién thi hanh d4n nhung khong cho ho
dugc st dung két qua xac minh?. Cac quy
dinh phép luat vé stt dung két qua xac minh
diéu kién THADS ctia TPL van chua nhat
quén, thong nhdt nén dan dén viéc quy
dinh va thuc hién khong giéng nhau.

Viéc xdc minh diéu kién THADS 14 mot
trong nhttng nhiém vu chinh ctaa TPL, thé
nhung, thuc té€ cho thay, day lai la hoat dong
kém hiéu qud, chua mang lai nhiéu dong
gop. Su han ché c6 thé bit ngudn tir nhiéu
nguyén nhan nhung trong dé chinh ttt viéc
cac quy dinh phép luat chua that su hop ly,
chat ché va thong nhat nén da gay rat nhiéu
kho khan, phtc tap, tham chi, con can tro
hoat dong xac minh diéu kién thi hanh én
va st dung két qua xac minh diéu kién thi
hanh an cua TPL. Chinh vi vay, két qua xac
minh diéu kién THADS ctia TPL chua béo vé
dugc quyén, loi ich hop phap cta nguoi
phai thi hanh an.

3. Mot s6 kién nghi

Hoat dong ctia TPL da gép phan quan
trong trong viéc giam bét an ton dong va so
luong cong viéc cua ciac co quan THADS,
trong do viéc tién hanh cdc hoat dong xac
minh diéu kién THADS, TPL da tr¢ thanh
nguoi trg tha ho trg dac luc cho nhiing cha
thé lién quan dén thi hanh én.

Mic du vay, viec bd sot quyén, loi ich
hop phdp cua nguoi phai thi hanh én da
lam cho quy dinh vé sit dung két qua xac
minh diéu kién thi hanh 4n ctia TPL tré nén
mau thuan va khong thong nhat véi quy
dinh vé chu thé c6 quyén dé nghi TPL tién
hanh xac minh diéu kién thi hanh an. Vi vay,
dé khac phuc nhting han ché, bat cap cta
quy dinh st dung két qua xac minh diéu
kién THADS va gop phan nang cao hiéu qua
hoat dong xac minh diéu kién THADS ctia
TPL, can xem xét nhting ndi dung sau day:

Quy dinh cho phép nguoi phai thi hanh
an dugc quyén yéu cau Van phong TPL xac

minh diéu kién thi hanh &n trong céc truong
hop thi hanh nghia vu lién doéi la rat hop ly
va phu hgp voi thuc tién ctia hoat dong
THADS tai Viét Nam hién nay. Boi doi voi
viéc thi hanh nghia vu lién déi ctia nhiing
nguoi phai thi hanh an thuong kha rac rdi,
phtic tap. Dai v6i truong hop c6 nguoi phai
thi hanh 4n c6 tinh gidu giém, che day
thong tin vé tai san ctia minh thi nhiing
nguoi phai thi hanh an con lai sé phai cung
nhau thuc hién tat ca cac nghia vu thi hanh
an. Diéu nay ro rang gay thiét hai nghiém
trong d6i voi quyen, lgi ich hop phép ctia
nhing nguoi phai thi hanh 4n con lai.

S& di nhu vay, vi doi voi viéc thi hanh cac
nghia vu lién doi thi “co quan thi hanh én
dan su co6 quyén yéu cau mot hodc mot s6
nguoi bat ky cé diéu kién thi hanh &n trong
s0 nhitng nguoi phai thi hanh dn thyc hién
toan bd nghia vu lién d6i” (khoan 1 biéu 11
Thong tu lién tich s6 11/ 2016/ TTLT-BTP-
TANDTC-VKSNDTC ngay 01/8/2016 cua Bo
Tu phép, Toa an nhan dan t6i cao, Vién
Kiém sat nhan dan t6i cao quy dinh mot so
van dé vé thu tuc THADS va phéi hop lién
nganh trong THADS).

Tuy nhién, nhu da phan tich, chi nguoi
dugc thi hanh an hoac nguoi c6 quyén loj,
nghia vu lién quan méi c6 quyén st dung
két qua xdc minh diéu kién thi hanh an cta
TPL dé yéu cau thi hanh an. Ro rang, quy
dinh tai khoan 1 Diéu 48 Nghi dinh s6
08/2020/ND-CP chua that su hop ly va
tham chi da anh hudng rdt lon dén quyén,
loi ich hop phdp ctia nguoi phai thi hanh én.
Trén thuc té, ngay tu khi quy dinh TPL tro
lai trong Nghi dinh s6 61/2009/ND-CP va
lan stta do6i, b6 sung trong Nghi dinh so
135/2013/ND-CP, quy dinh veé viéc stt dung
két qua xac minh diéu kién THADS cta
nguoi phai thi hanh én da khong duogc phap
luat chu trong. Co 1é do phép luat chua du
liéu vé truong hop vu viéc thi hanh én c6
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nhiéu nguoi lién doi thi hanh dn nén bo sot
quy dinh vé viéc cho phép nguoi phai thi
hanh 4n st dung két qua xac minh diéu kién
thi hanh an tit TPL cung cdp dé yéu cau thi
hanh an. Do vay, day lai la vdn dé phat sinh
nhiéu phtic tap va anh huong dén quyén, lgi
ich hop phép ctia nguoi phai thi hanh an va
rdt can phap luat phai cé su diéu chinh.

Mat khac, néu nhu khong c6 két qua xac
minh diéu kién thi hanh an do nguoi phai
thi hanh an cung cdp thi viéc t6 chtc thi
hanh an ctia co quan THADS hay Van
phong TPL cting gap phai kha nhiéu kho
khan, phtic tap. Tt d6, vdn dé can stra doi
khoan 1 Diéu 48 ctia Nghi dinh so
08/2020/ND-CP theo huong cho phép
nguoi phai thi hanh an ciing c6 quyén st
dung két qua xdc minh diéu kién thi hanh
an cua TPL d€ yéu cau cac co quan c6 thdm
quyeén t6 chtic thi hanh an la rdt quan trong
va can thiét. Néu quy dinh theo huéng nay
thi méi cd thé tao thuan 1gi cho cong tac xac
minh diéu kién thi hanh 4n va t6 chuc thi
hanh 4n. Dong thoi, gitp nguoi phai thi
hanh an c6 dugc dong luc va quyét tam khi
yéu cau Van phong TPL tién hanh hoat
dong xac minh diéu kién thi hanh an cta
nhing nguoi phai thi hanh dn khéc.

Viéc cho phép stt dung két qua xdc minh
diéu kién thi hanh an ctia TPL do nguoi phai
thi hanh an cung cdp dé yéu cau t6 chtic thi
hanh an con thé hién sy doi xt cong bang
ctia phap luat doi voi tat ca cac chu thé co
nghia vu phai thi hanh én, dong thoi, diéu
nay tranh dugc sy dun ddy hay né tranh
nghia vu thi hanh an va gép phan nang cao
tinh than, y thttc trach nhiém cho tat ca cac
cht thé c6 nghia vu phai thi hanh an. S¢ di
nhu vay la vi gita nhting chu thé phai thi
hanh an sé luon c6 su giam sat diéu kién thi
hanh 4n ctia nhau va dé ho tu quan ly, doc
thic nhau thuc hién day dua nghia vu phai
thi hanh &n cta ting chu thé.
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Thiét nghi, néu thuc hién t6t nhu néu &
trén, viéc stt dung két qua xac minh diéu
kién thi hanh an ctua TPL méi phtu hop véi
thuc tién ctia THADS hién nay va bao dam
quyen, loi ich hop phép cho tat ca cac chi
thé liéen quan trong qud trinh thi hanh an(J
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