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HOAN THIEN CHINH SACH, PHAP LUAT VEE AN SINH XA HOI

HOANG KIM KHUYEN"

Bdo dim an sinh x4 h¢i Ia nhiém vu thudng xuyén, quan trong, Ia trdch nhiém ctia Dang,
Nha nuér, ciia ca hé thong chinh tri va toan x4 hoi. Trong dé6, Nhad nuéc giit vai tro chi dao
trong viéc t0 chizc thuc hién chinh sdch, phép ludt an sinh x4 hoi. Vi vdy, hoan thién chinh
sdch, phdp ludt an sinh x4 hoi ludn dugc dit ra trong céc thoi ky ctia dat nuéc, nhdt Ia trong
béi canh tiép tuc hoan thién Nha nuéc phdp quyén x4 hfi chi nghia Viét Nam trong giai
doan méi. Bai viét tap trung phin tich thuc trang bdo ddm an sinh x4 h¢i & Viét Nam, tir do,
dua ra c4c kién nghi hoan thién phép ludt an sinh xa hdi dap iing yéu cdu ctia Nha nueéc phdp
quyén x4 hgi chii nghia Viét Nam trong thoi gian t6i.

Tirkhéa: Chinh sdch, phap luat; an sinh xa hoi;: hoan thién Nha nudc phap quyén; xa hgi chti nghia.

Ensuring social security is a regular and important task and the responsibility of the
Communist Party of Viet Nam, the State, the political system, and society as the whole. In
particular, the State plays a leading role in organizing the implementation of legislation and
policies on social security. Therefore, improving legislation and policies on social security
has gained attention in all periods of development of the country, especially in the context
of completing the socialist rule-of-law state of Viet Nam in the new period. The paper
analyzed the current state of the ensuring of social security in Viet Nam and proposed
recommendations to improve the legislation on social security to meet the requirements of
the socialist rule-of-law state of Viet Nam in the coming time.
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1. Dt van dé

Trong linh vuc an sinh xa hoi (ASXH),
tinh phap quyén thé hién & cho: cac chuong
trinh, chinh séch, phap luat (CSPL) vé ASXH
phai tinh dén cac khia canh xa hoi, co cdu va
nhting van de co thé tac dong dén tinh dé bi
ton thuong ctia cac ca nhan trong xa hoi; co
quan lap phép cta cac quoc gia cong nhan
va thong qua céc dao luat co6 hiéu luc phap
ly d6i voi cac van dé thugc hé thong ASXH;
ASXH khong phai 1a mot nguyén vong cua
riéng mot tang lop xa hoi, cia mot nhém cac

doi tuong yéu thé ma hé thong ASXH phai
dép tng duogc nhu cau cho tat ca moi nguoi
va gia dinh ho nhu mgt quyén con nguoi;
thiét lap co ché doi thoai xa hoi nham bao
dam va thac day hé thong ASXH phét trién
bén ving cho pht hgp voéi cac tiéu chuin
qudc té€ vé ASXH va khong con rao can doi
vOi moi nguoi trong viéc ti€p can quyén
ASXH. O Viét Nam, tinh phap quyén trong
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ASXH dugc thé hién rdt ro & cac b phan cdu
thanh va ngay cang ndi bat. Tuy nhién, trén
thuc t€, van dé nay con nhiéu thach thic va
han ché khi trién khai.

2. bénh gia thyc trang diéu chinh chinh
sach, phép luat an sinh x4 hdi

O Viet Nam, nhan thtic vé ASXH, quyén
ASXH ngay cang duogc nang cao. Nghi quyét
s0 15-NQ/TW ngay 01/6/2012 ctia Hoi nghi
Ban Chdp hanh Trung wong Dang lan thit 5
(khoa XI) vé mot s6 van dé vé chinh sach xa
hoi giai doan 2012 - 2020 da dua ra quan
diém bao dam ASXH, theo d6, bao dam
ASXH gom: (1) Viéc lam, thu nhap va giam
ngheo; (2) Bao hiém xa hoi; (3) Tro gitp xa
hoi nhiing nguoi c6 hoan canh dac biét kho
khan; (4) Bdo ddm mtc t6i thiéu vé mot so
dich vu xa hoi co ban (gido duc toi thiéu, y té
toi thi€u, nha & toi thiéu, nudc sach va bao
dam thong tin). Quan diém nay trd thanh co
s& nén tang va dinh huong cho viéc thé ché
héa thanh co ché, CSPL vé ASXH géin voi
thuc tién trong nhiing nam qua.

Nha nuéc ban hanh hé thong CSPL vé
ASXH da bao dam tinh cong bang, toan dién,
tiém can cdc tiéu chudn quoc té, ting budc
dap tng co ban quyén an sinh ctia nguoi
dan, gép phan phat trién kinh té, 6n dinh
chinh trj va trat tu xa hoi, nang cao doi song
vat chat va tinh than ctia Nhan déan. Cu thé:

Thit nhat, vé viéc lam, thu nhdp va gidm
nghéo: Thu tuéng Chinh phu ban hanh
Quyét dinh s6 90/QD-TTg ngay 18/01/2022
phé duyét Chuong trinh muc tiéu quoc gia
giam nghéo bén ving giai doan 2021 - 2025.
Muc tiéu tong quat tap trung thuc hién giam
ngheo da chiéu, bao trim, bén viing, han ché
tai nghéo va phdt sinh ngheo. Bén canh do,
sé dp dung céc bién phap ho trg nguoi
nghéo, ho ngheo vugt 1én mic song tai thiéu,
ti€p can cac dich vu xa hdi coban. Mot trong
nhing diém mai cia Chuong trinh nay, do
13, coi viéc lam la mot trong nhiing muc tiéu
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trong tam cua giam nghéo bén viing. Do do,
Chuong trinh muc tiéu qudc gia giam nghéo
phdn dau ho ngheo c6 it nhat mot nguoi
trong do tudi lao dong c6 viéc lam thuong
xuyén, on dinh, cé thu nhap t6t, huéng t6i
viéc lam bén viing, gitp ho do thoat nghéo.

Thit hai, vé bdo hiém xa hoi (BHXH):
Trong hé thong ASXH thi hé thong BHXH gitx
vai tro tru cot, bén ving nhat. Phat trién
BHXH sé 1 tién dé va diéu kién dé thuc hién
tot cac chinh sdch ASXH, gép phan phat
trién kinh té - xa hoi cua dat nudc. Chinh
sach BHXH ctia nudc ta da ting budc dugc
hoan thién, mé'rong pham vi bao phd, tao co
hoi cho moi nguoi dan trong viéc tiép can,
tham gia, thu hudéng chinh sach, gop phan
bao dam ASXH, bao dam quyén va lgi ich
chinh dédng ctia nguoi dan. Hiéu qua cua
CSPL BHXH thé hién & mttc do bao phu so
nguoi tham gia trén thuc té. Cu thé, dén
thang 12/2020, tong s6 doi tuong tham gia
BHXH la 16.176.180 nguoi, tdng thém 2,6%
so vOi nam 2019 (trong do, doi tuong tham
gia BHXH bét bugc 1a 15.050.944 nguoi, giam
1,0 % so v6i nam 2019; s6 nguoi tham gia
BHXH ty nguyén la 1.125.236 nguoi, tang
hon 2 1an so v6i nam 2019); s6 nguoi tham
gia bao hiém that nghiép la 13.337.492 nguoi,
giam 1% so voi nam 2019 va chiém ty lé
khoang 27,53% luc luong lao dong trong do
tudil. Dac biet, Nghi quyét s6 28-NQ/TW
ngay 23/5/2018 cua Ban Chap hanh Trung
uong Dang (khoéa XII) vé cai cach chinh sach
BHXH da dat ra cac muc tiéu la: BHXH bao
pht 60% dan s6 trong do tuoi lao dong vao
nam 2030, véi muc tiéu cudi cung la dat duoc
BHXH cho tdt ca moi nguoi.

Thit ba, vé chinh sdch tro gitip xa hoi: su
xudt hién cta dai dich Covid-19 da anh
hudéng l6m dén cudc song ctia nguoi dan nén
viéc bao dam ASXH cho nguoi dan la mot
viéc lam rat quan trong. Vi vay, Chinh pht da
duara phuong an ho trokip thoi véi phuong
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cham “khong dé ai bi b lai phia sau”. Chinh
pht ban hanh va t6 chtic thuc hién 3 goi ho
trg ASXH khan cép. Cu thé, Chinh pht stta
doi, bo sung Nghi quyét s6 42/NQ-CP ngay
09/4/2020 vé cac bién phap ho trg nguoi dan
gdp kho khdn do dai dich Covid-19; Nghi
quyét so 154/NQ-CP ngay 19/10/2020 ve stra
doi, bé sung Nghi quyét s6 42/NQ-CP; Nghi
quyét s6 68/NQ-CP ngay 01/7/2021 vé mot
s0 chinh sach ho trg nguoi lao dong va nguoi
stt dung lao dong gap kho khan do dai dich
Covid-19 (g6i 26.000 ty dong); Nghi quyét s6
116/NQ-CP ngay 24/9/2021 vé chinh sach ho
tro nguoi lao dong va nguoi st dung lao dong
bi anh huéng bai dai dich Covid-19 tir quy
bao hiém that nghiép (goi 38.000 ty dong).
bay duoc coi la nhimg chinh sach chua c6
tién 1é va 1a nhing giai phap tinh thé trong
bdi canh dac biét nay.

Thi tu, bdo ddm muic toi thiéu vé mot so
dich vu xa hoi co ban (duoc chia thanh 4
loai) gom:

(1) Dich vu dap tng nhiing nhu cau vat
chat coban (dn udng, vé sinh, cham sdc, nha
0 cho moi doi twong yéu thé la tré em, nguoi
gia, nguoi tan tat).

(2) Dich vu y té, gom: céc hinh thtc
khéam, chita bénh, diéu duong phuc hoi chiic
nang veé thé chat cting nhu tinh than cho cac
doi tuong.

(3) Dich vu gido duc ¢ truong hoc, cac
lop tap hudn, dao tao kj ndang song, cac
hinh thtic gido duc hoa nhap, hoi nhap va
chuyén biét.

(4) Dich vu vé thong tin, gidi tri, thé thao
la loai hinh dich vu xa hoi rdt quan trong doi
voi cac doi tugng thuoc nhom doi tuong cong
tac xa hoi, hoat dong giai tri nhu van nghe,
thé thao dé nang cao su turtin, ddy manh hoa
nhap tot hon véi cong dong, nang cao su hiéu
biét, kién thiic cho moi déi tuong.

Nhu vay, Nha nuoc da thé ché hoa thanh

céc luat va van ban dudi luat tao khung kho
phép ly thong nhat cho quan ly phét trién
dich vu xa hoi néi chung va céc dich vu xa
hoi coban ndiriéng. Céc van ban luat va van
ban dudi luat quy dinh vé tat ca cac noi dung
lién quan dén hoat dong cung tmg dich vu xa
hoi co ban, nhu: Ludt Bdo hiém y té nam
2008, Ludt stra d6i, b6 sung mot so diéu ctia
Ludt Bdo hiém y té nam 2014; Luat Khdm,
chiza bénh nam 2009; Ludt Gido duc nghé
nghiép nam 2014; Ludt Nha ¢ nam 2014;
Quyét dinh s6 33/2015/QD-TTg ngay
10/8/2015 cta Thu tuéng Chinh phu vé
chinh séch ho trg nha & doéi voi ho nghéo
theo chudn ngheo giai doan 2011 - 2015;
Quyét dinh s6 1978/QD-TTg ngay
24/11/2021 vé viéc phé duyét Chién lugc
quoc gia cap nudc sach va vé sinh nong thon
dén nam 2030, tim nhin dén nam 2045;
Thong tu s6 41/2018/TT-BYT ngay
14/12/2018 cua Bo Y t€ ban hanh Quy chuén
ky thuat quoc gia va quy dinh kiém tra, giam
sat chdt luong nudc sach st dung cho muc
dich sinh hoat. Pay la nhiing van ban quan
trong tao co s& phap ly cho hoat dong doi
moi quan ly va phat trién cac dich vu xa hoi
co ban ¢ Viét Nam, dong thoi 1a co s& phap
ly cho viéc thanh lap méi cac t6 chiic cung
cdp cac dich vu xa hoi co ban cong lap va
ngoai cong lap.

3. Mot s6 kién nghi hoan thién chinh
sdch, phép luat an sinh xa h¢i nham dap tmg
yéu cdu clia Nha nuéc phap quyén xa hoi
chti nghia

Hién nay, trong linh vuc ASXH, tinh phap
quyén thé hién & ché: can phai huong toi
céch tiép can dua trén quyén doi voi ASXH;
ASXH phai 1a van dé dugc coi trong va ghi
nhan trong van ban c6 hiéu luc phép ly cao
nhdt ctia quoc gia; bao dam va thac day
ASXH thong qua doi thoai xa hoi. Chinh vi
vay, can phai hoan thién cdc cdu phan chinh
cta hé thong ASXH nhu sau:
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Mot Ia, vé vdn dé viéc lam, thu nhap va
giam nghéo.

Dé giai quyét viéc lam cho nhing lao
dong c6 thu nhap thap tai cac dia phuong,
nhdt 1a khi cac doanh nghiép tr¢ lai hoat
dong trong trang thdi binh thuong méi thi
can phai thuc hién cédc giai phép, nhu:

(1) Duy tri nhiing thanh qua giam ngheo
trudc day két hop thuc hién dong bo cac
chinh sach ho trg khan cap va ho trg lau dai
vé sinh ké va ASXH.

(2) Khdn truong xay dung dé an khoi
phuc va phat trién thi truong lao dong. Theo
do, tap trung xay dung céc giai phap gitp gitt
chan nguoilao dong, thu hat nguoilao dong
vé dia phuong tiép tuc quay trdlai thi truong
lao dong va giai phap ho trg diéu tiét b6 sung
luc luong lao dong cho nhiing nganh nghé,
linh vuc, dia ban cdp bach va dac thu can
phai uu tién.

(3) T6 chtic san giao dich viéc lam, tu
van hoc nghé, tu van gioi thiéu viéc lam cho
nguoi lao dong. Phoi hop véi chinh quyén
dia phuong gi6i thiéu viéc lam tai cho thong
qua cdc nganh nghé truyén thong, cac nganh
nghé nong nghiép va phi nong nghiép, gitip
nguoi lao dong giai quyét viec lam tdng thém
thu nhap.

(4) HO trg vay von dé giai quyét viéc lam
do6i voi nhing nguoi c6 nhu cau. Pay la
chinh sach ho trg tao diéu kién dé nguoi dan
duoc ti€p can nguon von vay, giai quyét viéc
lam tir Ngan hang Chinh sach xa hoi stt dung
nguon von dé tu tao viéc 1am riéng, tw khoi
nghiép, 1ap nghiép...

(5) Xay dung mo6 hinh sinh ké nham giap
nguoi lao dong lya chon dé sém c6 viéc lam
on dinh.

Hai la, vé BHXH.

Dé CSPL vé BHXH thuc su tré thanh tru
cOt bén viing va gop phan thuc hién hiéu qua
CSPL ASXH thi can thiét phai trién khai va
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thuc hién mo6 hinh BHXH da tang. Cu thé la:
trg cap huu tri xa hoi; BHXH co ban (bao
gom BHXH bat bu¢c va BHXH tu nguyén);
bao hiém huu tri bo sung. Tuy nhién, d€ mo
hinh BHXH da tang vao thuc tién, can phai
bao dam céc dinh huéng sau day:

(1) Hé thong BHXH da tang, hién dai phai
nham bao dam chdm s6c stic khoe thiét yéu
va bao dam thu nhép co ban cho tré em,
nguoi trong do tudi lao dong khong co6 kha
nang kiém du thu nhap va nguoi cao tudi. Ro
rang, quyén dugc ASXH la quyén cua con
nguoi khong nén nhuong cho céc thé luc thi
truong, day 1a quyén twnhién ctia con nguoi
song trong xa hdi duogc thtra nhan va duoc
thu hudng cac gid tri ctia xa hoi®.

(2) Cac ché do BHXH can phai duoc thiét
ké dua vao cac nhu cau cédp thiét cia nguoi
tham gia; dua vao nang luc t6 chiic, quan tri
céc chuong trinh BHXH dé c6 hiéu qua hon
doi voi nhiing doi tugng tham gia. Ngoai ra,
bén canh viéc bao ddm nguyén tac pho bién
trén thi khi thiét ké chuong trinh BHXH
khong thé b6 qua nguyén tic binh dang gioi.

(3) Céc chinh séch cia BHXH da tang can
quan tam va tap trung vao nguoi thu huong
dé hé thong BHXH dat hiéu qua. Dé hé thong
BHXH tré thanh mé hinh da tang, linh hoat
ctia xa hoi thi can phai cai thién cac muc
tiéu, thu tuc thuc hién chinh sach cia BHXH
hién nay.

(4) CSPL BHXH can quan tam dén doi
tuong la tré em. Muc dich méi ctia hé thong
BHXH la cung cdp su an toan tai chinh trong
céc giai doan khic nhau ctia cudc doi moi
nguoi lao dong nhung dong thoi cting phai
cung cdp, bao vé tai chinh cho gia dinh nguoi
lao dong, trong do co tré em.

Ba la, vé chinh sdch tro gitip xa hoi.

Dé cédc chinh séch trg gitp xa hoi danh
cho céc doanh nghiép va nguoi lao dong
dugc thuc thi ¢6 hiéu qua, can thuc hién cac
giai phép sau:
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(1) bénh gi4 hiéu qua cta céc goi ho tro
déi tugng bi anh hudng do dai dich Covid-19
vira qua dé dé ra nhiing giai phap cho nhing
nam tiép theo.

(2) Tiép tuc kiém tra, gidm sét viéc to
chtc cdc hoat dong bao dam ASXH cho
nguoi dan tai cac dia phuong.

(3) Kip thoi stta doi, bo sung chinh sach
ho trg cho lao dong tu do, nguoi dan cé hoan
canh kho khén; bao dam cong bang, khong
dé sot doi tuong, dong thoi, can don gian hoa
viéc xac dinh doi tuong c6 du dieu kién cho
céc goi ho tro.

(4) Tang cuong cong tac thanh tra, kiém
tra, gidm sdt, kiém todn phong ngtra tham
nhiing, tiéu cuc trong cong tac chi tra cac goi
ASXH; kién quyét xtt Iy nghiém minh ddng
theo quy dinh phdp luat cc truong hop phét
hién c6 sai pham.

Bon Ia, tiép can cdc dich vu xa hoi co ban.

D€ nguoi dan noéi chung, dac biét vung
dong bao dan toc thiéu s6 co thé tiép can day
da va nhanh chéng cac dich vu xa hoi coban,
can phai bao dam dinh huéng: thic day viéc
két noi phat trién kinh té - xa hoi gitta vung
kho khén v6i ving phat trién; thuc hién
chinh sach wu dai ve dat dai, thué, tin dung,
ho tro thi truong phu hop dac diém vung
nham thu hut doanh nghiép (cdc doanh
nghiép nho va vira dau tu), phat trién san
xudt - kinh doanh va két cdu ha tang; dao tao
nghé, giai quyét viéc lam cho lao dong tai
cho; nang cao kha nang san xudt hang hoa
gan voi thi truong tai cac dia ban ngheo, dia
ban kho khén, dia ban c6 dong dong bao dan
toc thiéu so. Bén canh dg, can thuc hién céc
bién phép, nhu:

(1) Hoan thién chinh sachy té cho dong
bao dan tdc thi€u so: ra sodt lai nhiing quy
dinh vé cong tac cham sdc stic khoe, chi ro
nhiing bat cap trong qua trinh thyc thi chinh
sach nham bo sung nhiing quy dinh phut hop
trong tinh hinh méi; quan ly chat ché thuc

hién chinh sach nay doi v6i nguoi dan toc
thiéu s, dac biét la ho nghéo.

(2) Giai quyét tinh trang thiéu dt ¢, nha
0, dat san xuat, nuoc sinh hoat; quy hoach,
sap xép, bo tri, 6n dinh dan cu & nhing noi
can thiét, bdo dam 6n dinh cudc song, co
viéc 1am, giai quyét van dé nudc san xudt va
sinh hoat cho nguoi dan. Tiép tuc ddy manh
xa hoi hoa dich vu nha  nham bao dam nha
0 cho nguoi dan, ddc biét 1a nguoi di cu,
nguoi dan vung chiu tdc dong cta thién tai
va bién doi khi hau.

(3) Tao co hoi ti€p can gido duc doi voi
dong bao dan tgc thiéu so6 la mot trong
nhiing giai phdp quan trong dé gidm nghéo
bén vitng. Thuc hién t6t cac ché do, chinh
sach cho gido vién, nguoi hoc vung dan toc,
mién ndi...0J
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