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TROCAP THAT NGHIEP
THEO QUY DINH CUA PHAP LUAT VIET NAM

TRINH DIEPLY"

Tro cdp théat nghiép 1a mét trong nhiing ndi dung quan trong ctia ché do bao hi€m that
nghiép. Dayla khoan tién trg cdp dugc trich tir quy bao hiém that nghiép dé chi trd cho nguoi
lao déng bi mét viéc lam cidn cizvao qud trinh tham gia déng bdo hiém th4t nghiép ctia nguoi
lao dong truée do. Swhé tro vé tai chinh nay gitip cho nguoi lao dong c6 khd nédng cling nhur
cohdi quay lai thj truomg Iam viéc. Tuy nhién, ché d6 trg cdp thét nghiép chi mang tinh ngdn
han, pham vi bao phti hét cdc nhém d6i tupong, mitc huong con thdp, do dé6 chua 16 vai tro
14 cong cu qudn Iy thi treong lao dong, gop phan dura thi triromg lao dong phat trién, tao diéu
kién cho ngudi lao dong cé viéc Iam bén vitng, han ché tdi da tinh trang that nghiép.
Tirkhéa: Tro cap that nghiép; that nghiép; phap luat Viét Nam.

Unemployment benefit is one of the important contents of unemployment insurance. This
is an allowance deducted from the unemployment insurance fund to pay for employees who
lose their jobs based on the previous process of participating in unemployment insurance
payment of employees. This financial support helps workers have the capacity as well as the
opportunity to return to the job market. However, the unemployment benefit is only short-
term, and the coverage of all target groups and the level of benefits is still low, so the role as
a tool to manage the labor market, contributing to the development of the labor market,
creating conditions for workers to have stable jobs, minimizing unemployment is unclear.
Keywords: Unemployment benefit; unemployment; Vietnam law.
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1. Khai niém veé tro cdp that nghiép

Khoén 4 Diéu 3 Ludt Viéc lam nam 2013
néu ro: “ché do bao hiém that nghiép la ché
dé nham bu ddp mot phan thu nhap cta
nguoi lao dong khi bi mat viéc lam, ho trohoc
nghé va tim viéc lam méi trén co s¢ khoan
trich tién lwong da dong vao Quy bao hiém
that nghiép”. Mat khac, Diéu 42 Ludt nay
cling néu 4 ché do bao hiém thét nghiép bao
gom: trg cdp that nghiép; ho tro tu van, gidi

thiéu viéc lam; ho tro hoc nghé; ho tro dao
tao, boi duong, nang cao trinh do ky nang
nghé dé duy tri viéc lam cho nguoi lao dong.

Trg cap that nghiép la mot trong 4 ché do
bao hiém that nghiép. Trg cdp thdp nghiép
duoc hiéu la khoan tién nguoi lao dong bi
mat viéc [am duoc nhan hang thang khi da
tham gia bao hiém that nghiép va c6 da diéu
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kién huong bao hiém that nghiép. Ve nguyén
tac, muc trg cap bao hiém that nghiép phai
thap hon mtic thu nhéap ctia nguoi lao dong
khi dang lam viéc nhung van phai bao dam
doi song toi thiéu cho nguoi that nghiép.
Theo T6 chiic Lao dong qudc té (ILO), mic
tro cap that nghiép toi thiéu bang 45% thu
nhap truoc do khi thdt nghiép! nhung
thuong sé khong cao dé nham khuyén khich
nguoi lao dong tim kiém viéc lam.

2. Quy dinh phdp luat vé tro c4p thdt nghiép

Mot la, diéu kién hudng tro cdp that
nghiép. Diéu 49 Ludt Viéc lam quy dinh: (1)
Nguoi lao dong phai tham gia bao hiém that
nghiép khi lam viéc theo hgp dong lao dong
hodc hgp dong lam viéc c6 thoi han tir 3
thang trd 1én. (3) Cham dat hgp dong lao
dong hoac hop dong lam viéc, trit cac truong
hop: nguoi lao dong don phuong cham dat
hop dong lao dong, hgp dong lam viéc trai
phép luat; huong luong hu, tro cap mat stic
lao dong hang thang; (3) Da dong bao hiém
that nghiép tir da 12 thang trd 1én trong thoi
gian 24 thang trudc khi cham dat hgp dong
lao dong hodc hgp dong lam viéc doi voi
truong hop quy dinh tai diém a va diém b
khodn 1 Diéu 43 Ludt Viéc lam nam 2013, da
dong bao hiém that nghiép tir da 12 thang
tro 1én trong thoi gian 36 thang trudc khi
cham duat hop dong lao dong déi véi truong
hop quy dinh tai diém c khoan 1 Diéu 43
Ludt Viéc lam nam 2013; (4) Ba nop ho so
hudng trg cap that nghiép tai trung tam dich
vu viéc 1am theo quy dinh tai khoan 1 Diéu
46 Luat Viéc lam nam 2013; (5) Chua tim
duoc viéc 1am sau 15 ngay, ké tir ngay nop ho
so huong bao hiém that nghiép, trr cac
truong hop sau day: thuc hién nghia vu quan
su, nghia vu cong an; di hoc tap c6 thoi han
tirdu 12 thang trd'1én; chdp hanh quyét dinh
ap dung bién phap dua vao truong gido
duong, co s& gido duc bat budc, co s cai
nghién bat bugc; bi tam giam; chdp hanh
hinh phat tu; ra nu6c ngoai dinh cu; di lao
dong & nudc ngoai theo hgp dong; chét.
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Khoan 2 Diéu 12 Van ban hop nhit s
3922/VBHN-BLDTBXH ngay 06/10/2020 ctia
B¢ Lao dong - Thuong binh va Xa hoi quy
dinh chi tiét thi hanh mot s6 diéu cia Luat
Viéc lam vé bao hiém that nghiép quy dinh,
nguoi lao dong duoc xac dinh l1a dang dong
bao hiém that nghiép néu tai Diéu 49 Luat
Viéc lam néu dugc co quan bao hiém xa hoi
xac nhan: da dong bao hiém that nghiép cua
thang chdm dit hop dong lao dong hoac hop
donglam viéc; da dong bao hiém that nghiép
cuia thang lién ké trudc thang chdm dit hop
dong lao dong hodc hop dong lam viéc; co
thanglién ké truoc thang cham dit hop dong
lao dong, hgp dong lam viéc hoac thang
cham dit hop dong lao dong, hop dong lam
viéc ma nghi viéc do 6m dau, thai san tir 14
ngay lam viéc tr¢ lén trong thdng, khong
huong tién lwong thang tai don vi; 6 thang
lién ké trudc thang cham dat hop dong lao
dong, hop dong lam viéc hoac thang chdm
dat hgp dong lao dong, hgp dong lam viéc
ma nghi viéc khong hudng luong tir 14 ngay
lam viéc tré 1én trong thang tai don vi; c6
thang lién ké trudc thang cham dit hop dong
lao dong, hgp dong lam viéc hoac thang
cham dit hop dong lao dong, hop dong lam
viéc ma tam hoan thuc hién hop dong lao
dong hoac hop dong lam viéc tir 14 ngay lam
viéc tro1én trong thang tai don vi.

Nhu vay, co quan bao hiém sé duya trén
nguyén tac la doanh nghiép dong dén dau co
quan bao hiém xac nhan dén do.

Hai Ia, quy dinh vé mtc hudng trg cdp
that nghiép. Mtic huong trg cap that nghiép
héng thang bing 60% mtc binh quan tién
luong thang dong bao hiém thédt nghiép cta
6 thang lién ké trudc khi that nghiép. Mtc tro
cdp that nghiép bi khong ché t6i da khong
qua 5 lan mtc luong co s& doi voi nguoi lao
dong thudc doi tuong thuc hién ché do tién
luong do Nha nudc quy dinh, khong qua 5
lan mtc luong t6i thiéu viing theo quy dinh
cta B9 luat Lao dong doi voi nguoi lao dong
dong bao hiém thédt nghiép theo ché do tién
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luong do nguoi stt dung lao dong quyét dinh
tai thoi diém cham dat hop dong lao dong
hodc hgp dong lam viéc.

Thoi gian huong tro cap that nghiép phu
thugc vao thoi gian déong bao hiém that
nghiép ctia nguoi lao dong. Trudc day, Luat
quy dinh mtc thoi gian huéng theo khung
thoi gian dong bao hiém that nghiép nhung
hién nay thoi gian huong tro cdp that nghiép
duoc tinh theo s6 thang dong bao hiém that
nghiép, ctt dong du 12 théang dén du 36 thang
thi dugc huong 3 thang tro cdp thdt nghiép;
sau do, ct dong du thém 12 thang thi dugc
huéng thém 1 thang trg cdp that nghiép
nhung t6i da khong qud 12 thang.

Diéu nay din dén nguoi dong 12 thang
mtc huéng nhuw nguoi dong 36 thang do vay
tinh trang nguoi lao dong ct dong da 12
thdng chu dong nghi viéc dé€ huong hét tro
cép that nghiép, sau d6 chuyén cong viéc
khéc dan dén nhiéu su bién dong lao dong
tai cac don vi, dac biét la lao dong pho thong
gay kho khan cho céc doanh nghiép trong
thuc hién ké hoach san xuat - kinh doanh.
Ngoai ra, mot trong nhiing nguyén tic cta
bao hiém that nghiép (quy dinh tai Diéu 41
Luat Viéc lamnam 2013) la duoc tinh trén co
s muc dong, thoi gian dong bao hiém that
nghiép. Nhu vay, viéc quy dinh mtc huong
toi da ctia nguoi tham gia la 12 thang tro cép
that nghiép dang vi pham nguyén tac nay khi
gi6i han thoi gian tinh huong chi duéi 12
nam dong bao hiém that nghiép.

Ba Ia, quy dinh vé cham duat hudéng trg
cap that nghiép. Theo khoan 3 Diéu 53 Luat
Viec lam va Diéu 21 Nghi dinh so
28/2015/ND-CP, nguoi lao dong dang huong
tro cdp that nghiép bi cham dat huong tro
cdp that nghiép trong céc truong hop: hét
thoi han huong tro cap that nghiép theo
quyét dinh hudng trg cdp that nghiép cta
nguoi lao dong; c6 viec lam; thuc hién nghia
vu quan sy, nghia vu cong an; huong luong
huu hang thang; sau hai lan tir chdi nhan
viéc lam do trung tam dich vu viéc lam noi
dang hudng trg cap that nghiép gidi thiéu ma

khong c6 ly do chinh dédng; khong thuc hién
thong bdo tim kiém viéc lam hang thang
trong thoi han 3 thang lién tuc véi Trung tam
dich vu viéc lam theo quy dinh; ra nuéc
ngoai dé dinh cu, di lam viéc c6 thoi han ¢
nudc ngoai theo hop dong; bi tam giam;
chdp hanh hinh phat tu; chét; chap hanh
quyét dinh d4p dung bién phép duwa vao
truong gido dudng, co sé gido duc bt bugc,
co s cai nghién bat bugc; di hoc tap c6 thoi
han tir du 12 thang tr¢ 1én; bi xtt phat vi
pham hanh chinh vé hanh vi vi pham phap
luat bao hiém that nghiép; bi toa an tuyén bo
mat tich.

Theo diém b khoan 1 Diéu 21 Nghi dinh
s0 28/2015/ND-CP quy dinh, khi nguoi lao
dong c6 viéc lam thi trong thoi han 3 ngay
lam viéc ké tir ngay c6 viéc méi, nguoi lao
dong phai thong bdo dén véi trung tam dich
vu viéc lam noi dang hudng trg cdp that
nghiép dé chdm dut viéc huong. Tuy nhién,
cting theo khoan 4 Diéu 28 Nghi dinh nay thi
nguoi lao dong dang huong trg cidp that
nghiép bi cham duat viéc huong vao nhiing
ngay cua thang dang hudng trg cap that
nghiép thi nguoi lao dong van duogc huong
tro cdp thdt nghiép ctia ca thang do. Nhu vay,
khi nguoi lao dong c6 viéc lam moi tai thang
dang huong trg cdp that nghiép, néu nguoi
lao dong thuc hién viéc thong bdo dé cham
dat huong tro cap that nghiép dang thoi han
thi van dugc ti€p tuc huong tro cap that
nghiép cho thang do6, nghia la khong phai
ndp lai so tién da nhan. Diéu nay 1a khong
hop ly, nguoi lao dong c6 viéc lam moi tai
dau thang cting giong nhu nguoi lao dong co
viéc lam méi & cudi thang déu khong phai tra
lai s0 tién ctia thang da nhan. Trong khi néu
nguoi lao dong ky hop dong vao dau thang
thi ho da dugc dong bao hiém xa hoi cho ca
thang do.

Nguoc lai, truong hop nguoi lao dong
khong thong bao theo quy dinh véi trung
tam dich vu viéc lam khi tim duoc viéc lam
moi thi ngoai bi xt phat vi pham hanh chinh
1.000.000 - 2.000.000 dong (khoan 1 Dieu 39
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Nghi dinh s6 28/2020/ND-CP), nguoi lao
dong con phai nop lai so tién da nhan.

Bon Ia, ho so va thu tuc hudéng tro cap
that nghiép. Diéu 16 Nghi dinh so
28/2015/ND-CP (stta doi bdi Nghi dinh so
61/2020/ND-CP) quy dinh ho so dé nghi
huong tro cdp that nghiép bao gom: don dé
nghi huong tro cap that nghiép; gidy xac
nhan vé thoi gian da lam viéc; s6 bao hiém
xa hoi. To chtic bao hiém xa hoi thuc hién
xac nhan veé viéc dong bao hiém that nghiép
va tra so bao hiém xa hoi cho nguoi lao dong
trong thoi han 5 ngay lam viéc ké tir ngay
nhan dugc dé nghi clia nguoi st dung lao
dong. Nguoi lao dong c6 thé ndp truc tiép
hodc c6 thé ngp truc tuyén ho so xin huéng
tro cdp that nghiép.

Tuy nhién, viéc ndp ho so truc tuyén lai
dang gay kho khan cho nguoi lao dong. Thu
tuc lam ho so huong tro cdp that nghiép truc
tuyén hién rat phtc tap, khong phai nguoi lao
dong nao ciing hiéu biét cong nghé dé thao
tac thanh cong. Bén canh do, trong ho so
dang ky huong tro cap thdt nghiép theo quy
dinh phai c6 don dé nghi huong trg cap that
nghiép theo mau. Trung tam dich vu viéc lam
sé cho duong link, tim dugc don nhung mau
don nay khong cho dién thong tin va gii don
truc tuyén ma phai nhin vao do viét tay hoac
tai vé, in ra dé dién thti cong. Ngoai ra, du co
cho gtii ho so truc tuyén, theo yéu cau nguoi
lao dong van phai gtti ho so goc dén Trung
tam dich vu viéc lam dé doi chiéu.

Trong thoi han 20 ngay tinh theo ngay
lam viéc, ké tir ngay nhan du ho so theo quy
dinh, trung tam dich vu viéc lam co6 trach
nhiém xem xét, trinh Gidm doc S6 Lao dong
- Thuong binh va Xa hoi quyét dinh vé viéc
huéng tro cdp that nghiép cta nguoi lao
dong. Trong thoi han 15 ngay lam viéc ké ti
ngay nop ho so ma nguoi lao dong chua tim
dugc viéc lam, trung tdm x4c nhan vao so
bao hiém xa hoi vé viéc da giai quyét huéng
trg cap that nghiép va gui lai cho nguoi lao
dong cung quyét dinh hudng tro cdp that
nghiép. Nhiing ho so khong du diéu kién
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huéng tro cdp, trung tam phai thong bao
bang vdn ban va néu 16 ly do.

3. Mot s6 kién nghi nhdm hoan thién
phép luét va nang cao hiéu qua thyc thi phap
luat vé trg cdp thét nghiép

Thit nhat, mé rong doi twong dugce huong
tro cdp that nghiép. Hién nay, theo quy dinh
cua Ludt Bdo hiém xa hoinam 2014 thi nguoi
lao dong ky hop dong cd thoi han tir 1 thang
tré1én da phai tham gia bao hiém xa hoi bat
bugc. Do do, can quy dinh doi tuong tham gia
bao hiém that nghiép bao gom lao dong lam
viéc theo hgp dong lao dong, hgp dong lam
viéc tir 1 thang tré'1én. Dong thoi, quy dinh cu
thé va c6 danh muc cac khoan bo sung khac
lam cén ctt dong bao hiém that nghiép.

Thit hai, stta doi quy dinh hudng va chi
tra tro cap that nghiép theo huéng thang
huong trg cdp thdp nghiép la thang lien ke
sau thoi diém c6 quyét dinh hudng tro cép
that nghiép thay cho viéc huéng va nhan chi
tra tro cap that nghiép trong thoi han 5 ngay
ké tir ngay co quan bao hiém xa hoi nhan
duoc quyét dinh nhu hién nay. Viéc stta doi
quy dinh nay sé bao dam cho co quan bao
hiém xa hoi va co quan giai quyét ché do bao
hiém that nghiép chua dong trong viéc ti€p
nhan thong tin khai bao viéc 1am, quan ly déi
tuong, luan chuyén cac quyét dinh veé viéc
huéng trg cap that nghiép gitta hai co quan
dé thuc hién chi tra kip thoi, han ché t6i da
phét sinh phai thu hoi (do co quan bao hiém
xa hoi da chi trd r6i méi nhan duoc cac quyét
dinh huy huong, tam dimg, cham dit huong
tro cdp that nghiép do nganh lao dong
chuyén sang), thuan tién cho viéc quan ly chi
tra ciing nhu thanh quyét toan véi buu dién.

Thtt ba, viec quy dinh muc thoi gian
hudng trg cdp thdt nghiép theo s6 thang
dang dugc chia qua rong, khong bao dam
cong bang cho nguoi dang dugc huong tro
cdp. Nguoi lao dong dong du 12 thang va 35
thang c6 mtc trg cdp nhunhau la chua thuc
su thoa dang. Do do, c6 thé quy dinh thanh
hai mitc huéng: nhimg truong hop dong bao
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hiém that nghiép tit du 12 thang dén 24
thang va tir 25 thang dén 36 thang c6 thoi
gian hudng tro cap that nghiép tuong ting voi
cac muc khéc nhau.

Thit tu, viéc cho phép nop ho so truc
tuyén 1a nham tao diéu kién thuén loi cho
nguoi dan lam th tuc xin huong tro cap that
nghiép. Do do, thu tuc ndp ho so can don
gian, dé hiéu, dé thao tdc trén dién thoai,
may vi tinh. Ngoai ra, cdic mau gidy can
thong tin cia nguoi lao dong nén cho dién
va g tryc tuyén, chap nhan hinh anh chup
hodc scan cdc gidy to ca nhan, s6 bao hiém
xa hoi.

Thit nam, trg cdp that nghiép la mot
trong nhiing bién phép ho trg nguoilao dong
trong thoi gian tim kiém viéc lam, bao dam
duoc doi song toi thiéu cho ban than va gia
dinh. Tuy nhién, khong phai nguoi lao dong
nao ctng hiéu ro vé chinh sach bao hiém
that nghiép. Vi vay, can ddy manh tuyén
truyén, tu van cho nguoi lao dong trén cac
phuong tién truyén thong dai ching céc quy
dinh vé ché d¢ trg cdp that nghiép, quyén lgi
nghia vu ctia nguoi lao dong tir giai doan dén
ndp ho so, nhan quyét dinh cting nhu trong
hoat dong thong béo tim viéc hang thang. Tt
do, han ché nguoi lao dong nhan tién trg cdp
that nghiép sai quy dinh va duoc bao luu thoi
gian dong bao hiém that nghiép tuwong ting
voi thoi gian con lai ma nguoi lao dong chua
nhan trg cap that nghiép nham bao vé tot
nhat quyén lgi cho nguoi lao dong.

Thit sdu, ti€p tuc kién toan bo may co
quan quan ly nha nuéc vé bao hiém that
nghiép; nang cao chat lugng dich vu va cong
tac thuc hién ché do bao hiém that nghiép.
Can tang cuong cong tac phaoi hop gitta cac
co quan c6 lién quan trong viéc thuc hién ché
do trg cap thdt nghiép dé tao diéu kién thuan
loi hon nta cho nguoi lao dong khi tham gia
va thu huong. Phan dinh r6 chic nédng,
nhiém vu cta timg b phan, khac phuc tinh
trang chong chéo, bo trong hodc trung lap vé
chtic ndng, nhiém vu quyén han. bong thoi,

nang cao trinh do quan ly, chuyén mon,
nghiép vy, dao dic nghé nghiép va y thic
phuc vu ctia doi ngti cdn b, vién chiic trong
hé théng co quan quan ly bao hiém that
nghiép tur trung wong toéi dia phuong, ting
dung cong nghé thong tin vao quan ly bao
hiém that nghiép. Thuong xuyén ra soat,
ki€m tra lai viéc thu, truy dong bao hiém that
nghiép, bao dam nguyén tic cong khai, minh
bach, dtng trinh ty, thu tuc, thdm quyén.

4. Két luén

Trg cap that nghiép la mot trong nhiing
noi dung quan trong ctia ché do bao hiém
thdt nghiép. Day chinh la cong cu quan trong
cta chinh sach thi truong lao dong nham
gop phan diéu tiét quan hé cung - cau trén
thi truong lao dong. Thong qua viéc bao vé,
bt ddp nhiing ton thdt vé mat tai chinh cho
nguoi lao dong va gitip ho c6 kha nang cting
nhu co hdi quay lai thi truong lam viéc, trg
cdp that nghiép con han ché su y lai cta
nguoi lao dong, khuyén khich ho cham chi
lam viéc, san sang lam viéc. Tuy nhién, qué
trinh thuc hién cho thay van con c6 mot s
diém bat cap can bo sung, sua doi kip thoi
cho phu hgp véi tinh hinh thuc t€. Do do,
hoan thién phdp luat vé bao hiém that
nghiép la yéu cau cdp thiét, nham khac phuc
nhting bat hop ly trong quy dinh ctia phap
luat hién hanh, dap tmg doi hoi ctia nén kinh
té thi truong, phu hop véi xu thé hoi nhap
kinh té thé gi6i(J
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