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QUY DINH CUAPHAP LUAT VIET NAM
VE CONGTY QUAN LY QUY DAU TU CHUNG KHOAN:
BAT CAP VA MOT SO KIEN NGHI HOAN THIEN

NGUYEN THI QUYNH ANH"

Su phat trién manh mé cua thj truong chimg khodn kéo theo su ra doi ctia cong ty quan Iy
quy ddu tu chiing khodn. Cong ty quan Iy quy dau tu chitng khodn ra doi déng vai tro 1a dai
dién theo tiy quyén ciia khdch hang dy thic, quy, cong ty ddu tu chiing khodn; thay mdt cho
khdch hang dé thuc hién quyén s& hitu doi voi tai san clia khdch hang dy thdc m@t cdch trung
thuc va c4n trong. Hién nay, phdp luat Viét Nam d4 c6 nhimg quy dinh cu thé nhdm diéu
chinh hoat dong cong ty quan Iy quy. Tuy nhién, qu4 trinh hoat dong vdn con ton tai nhimg
bat cap. Bai viét phén tich, Iam r6 c4c quy dinh phdp ludt va nhimg bét cdp trong hoat dong
ctia cong ty quan Iy quy d4u tu chimg khodn, dua ra nhimg kién nghi x4y dung va hoan thién
phdp ludt vé hoat dong ctia cong ty quan Iy quy ddu tu chiing khodn tai Viét Nam.

Tir khéa: Pau tu chiing khoan; quy dau tu chitng khodn; quan ly quy; cong ty quan ly quy
dau tu; thi truong chiing khoan.

The strong development of the stock market has led to the establishment of securities
investment fund management companies. Such companies are set up to act as authorized
representatives of entrusted customers, funds, and securities investment companies; on
behalf of customers to exercise ownership rights over the assets of entrusted customers in
an honest and prudent manner. Currently, Vietnamese law has specific regulations on fund
management companies’ activities. However, there are still shortcomings in the operation.
The article analyzes and clarifies the legal provisions and shortcomings in the operation of
the securities investment fund management companies, and makes recommendations on
the development and improvement of the Iaw on their operation in Vietnam.

Keywords: Securities investment; securities investment funds; fund management; investment
fund management companies; stock market.
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1. Khéi quat vé cong ty quan Iy quj ddu  ban, ndm gik ching khoédn va céc tai san
tu chimg khoén khéc ctia quy dau tu chimg khoédn”; khoan 3

Khoan 36 Diéu 4 Luat Chitng khodn nam bDiéu 2 Thong tu s6 99/2020/TT-BTC ngay

2019 quy dinh: “Quan ly quy dau tu chiing
khoan 1a hoat dong quan Iy trong viec mua,  * TS, Pai hoc Quoc gia Ha Néi
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16/11/2020 ctia Bo Tai chinh huéng dan ve
hoat dong ctia cong ty quan ly quy dau tu
chiig khodén giai thich: “Cong ty quan ly quy
1a doanh nghiép dugc Uy ban Chting khoan
nha nudc cdp gidy phép thanh lap va hoat
dong kinh doanh ching khoén, thuc hién
nghiép vu quan ly quy dau tu chiing khoén,
quan Iy danh muc dau tu ching khoén va tu
van dau tu ching khoan”. Nhu vay, cong ty
quan ly quy dau tu chiing khoén la doanh
nghiép duoc to chiic theo mo hinh cong ty
c6 phan hodc cong ty trach nhiém httu han
duoc thanh lap dé hoat dong quan ly quy va
mot s hoat dong kinh doanh khéc theo quy
dinh ctia Luat Chung khodn va cac van ban
phép luat khéc c6 lién quan. Do d6, cong ty
quan ly quy dau tu chiing khoan c6 nhting
ddc diém sau:

Thir nhat, cong ty quan ly quy dugc
thanh 1ap va hoat dong theo su cho phép ctia
Uy ban Chiing khoan nha nuéc. Viéc cap
phép nhdm muc dich thdm tra, ddnh gid
nang luc du kién ctia cong ty trude khi dugc
thanh 1ap, bao dam cong ty thuc hién tot
chtrc ndng ctia minh, trdnh gay thiét hai cho
nha dau tu khi di vao hoat dong chinh thic.

Thit hai, hoat dong ctia cong ty mang
nhiing dac trung sau: (1) Vé chu thé, hoat
dong quan ly quy dau tu chiing khoan dugc
thuc hién boi cong ty quan ly quy dau tu
chiing khoan; (2) V€ noi dung hoat dong
quan ly quy dau tu chting khoan dugc tién
hanh mot cach thuong xuyén va chuyén
nghiép badi cong ty quan ly quy, theo su iy
thdc ctia tap thé cac nha dau tu; (3) VE hinh
thiic, hoat dong quan ly quy dau tu chiing
khoan ludn luon va chi duge thuc hién thong
qua hinh thtic phép ly 1a hgp dong dich vu
quan ly quy dau tu chting khoan.

Thit ba, vé mo hinh quan ly ctia cong ty.
Duoc chia thanh 2 moé hinh: cong ty trach
nhiém hitu han va cong ty co phan. Cong ty
trach nhiém htiu han quan ly quy dau tu
ching khoan la mo hinh cong ty dugc thanh
1ap du6i hinh thtic cong ty trach nhiém htru

han mot hoac nhiéu thanh vién nén khong
duoc quyén phét hanh c6 phiéu dé huy dong
von trong khi mo hinh cong ty c6 phan thi
dugc phét hanh c6 phiéu dé huy dong von.
T6 chtic, cd nhan mudn thanh lap cong ty
quan ly quy dau tu chiing khoédn phai dugc
Uy ban Chting khodn nha nuoc cdp gidy
phép thanh lap va hoat dong. Véi s6 von
phap dinh cta cong ty quan ly quy dau twla
25ty dong!.

2. Quy dinh phdp luat Viét Nam vé cong
ty quan ly quy ddu tu chiing khoan

Mot Ia, quy dinh phap luat vé thanh Iap va
co cdu to chiic ctia cong ty quan Iy quy.

Theo Diéu 75 va khoan 2 Diéu 76 Luat
Chuing khodn nam 2019, t6 chtc, cd nhan
muon thanh 1ap cong ty quan ly quy dau tu
chting khoan phai dugc Uy ban Chimng
khodn nha nudc cép giay phép thanh lap va
hoat dong kinh doanh khi dép timg du nhiing
diéu kién sau:

(1) V€ von. Ludt quy dinh viéc gop von
diéu ¢ vao cong ty quan ly quy dau tu chiing
khodn phai bing don vi tién té Viét Nam la
Dong; von dieu 1é toi thiéu dé dugc cap Gidy
phép thanh lap va hoat dong kinh doanh
chiing khoan ctia cong ty quan ly quy dau tw
chiing khoén tai Viét Nam theo quy dinh ctia
Chinh pht (khoan 1 Diéu 75 Ludt Chiing
khodn) v6i s6 von diéu 1¢ toi thiéu ctia cong
ty quan ly quy, von toi thiéu cdp cho chi
nhénh cong ty quan ly quy nudc ngoai tai Viét
Nam la 25 ty dong (khoan 3 Diéu 175 Nghi
dinh s6 155/2020/ND-CP ngay 31/12/2020
cta Chinh pht quy dinh chi tiét thi hanh mot
so diéu ctia Ludt Chiing khodn).

(2) Vé c6 dong, thanh vién gop von. Doi
voi c6 dong, thanh vién gop von trong nudc
la cd nhan phai khong thudc céc truong hop
khong dugc quyén thanh lap va quan ly
doanh nghiép tai Viét Nam theo quy dinh
cta Luat Doanh nghiép. Truong hop la to
chtc thi phai c6 tu cdch phdp nhan va dang
hoat dong hop phép; hoat dong kinh doanh
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c6 1ai trong 2 nam lién trudc nam dé nghi cap
gidy phép; bdo cdo tai chinh nam gan nhat
phai dugc kiém todn véi y kién chdp nhan
toan phan (diém a, b, khoan 2 Diéu 74 Luat
Chting khodn).

Truong hop c6 dong, thanh vién gop von
la nha dau tu nuéc ngoai thi phai dugc cap
phép va c6 thoi gian hoat dong lién tuc trong
linh vyc ngan hang, chiing khodn, bao hiém
trong thoi han 2 nam lién truéc nam tham
gia gop von thanh lap, mua c6 phan, phan
vOn gop; co quan cép phép cua nudc nguyen
xtt va Uy ban Chiing khodn nha nuoc da ky
két thoa thuan hop tac song phuong hodc da
phuong veé trao d6i thong tin, hop tac quan
ly, thanh tra, gidm sat hoat dong vé ching
khodn va thi truong ching khodn; hoat dong
kinh doanh c6 1ai trong 2 nam lién trudc
nam tham gia gép von thanh lap, mua co
phan, phan von gép va bao cédo tai chinh
ndm gan nhat phai duoc ki€ém todn véi y
kién chdp nhéan toan phan (biéu 77 Luat
Chting khodn).

(3) Vé co cdu co dong, thanh vién gop
von. Co toi thiéu 2 cd dong sang lap, thanh
vién gop von la t6 chiic dap tng diéu kién
theo phap luat. Truong hgp cong ty quan ly
quy dugc té chiic dudi hinh thtic cong ty
trach nhiém htu han mot thanh vién, chti so
httu phai la ngdn hang thuong mai hoac
doanh nghiép bao hi€ém hoac cong ty chiing
khodn hodc t6 chtic nuéc ngoai; tong ty 1é
von gop cua céc t6 chiic toi thiéu la 65% von
diéu lé, trong do cac t6 chiic 1a ngan hang
thuong mai, doanh nghiép bao hiém, cong
ty chiing khoan s¢ httu toi thiéu la 30% von
diéu l¢; c6 dong, thanh vién gop von s¢ hiu
tlr 10% tré’1én von diéu 1€ ctia 1 cong ty quan
ly quy dau tu chtiing khodn va nguoi co lién
quan cta co dong, thanh vién gép von do
(néu c6) khong s& hitu trén 5% von diéu 1é
cta 1 cong ty quan ly quy dau tu chiing
khoén khac?.

(4) Vé co'sévat chat. Cong ty quan ly quy
dau tu chiing khodn thanh 1ap phai dép ting
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diéu kién vé tru s¢ lam viéc; cé du co sé vat
chat, ky thuat, trang thiét bi van phong, hé
thong cong nghé phu hop quy trinh nghiép
vu vé hoat dong kinh doanh chting khoan
dién ra thuan loi.

(5) Vé nhan su. Thanh vién ban giam déc
(ban tong gidm doc) va nhiing nhan vién
hanh nghé quan ly quy phai dap tng tiéu
chudn nghé nghiép do luat quy dinh nhu
phai c6 chiing chi hanh nghé quan ly quy do
Uy ban Chting khoan nha nuéc cdp, phai co
kinh nghiém trong linh vuc tai chinh ngan
hang, khong bi xtt phat vi pham hanh chinh
trong linh vuc chiing khodn va thi truong
chting khoén thoi han 6 thang gan nhat tinh
dén thoi diém nop ho so...

Ngoai ra, phdp luat ciing quy dinh viéc
thanh lap cong ty quan ly quy c6 von dau tu
nudc ngoai. Viéc thanh 1ap cong ty quan ly
quy nudc ngoai tai Viet Nam phai dap tng du
céac diéu kién vé von cdp cho chi nhanh tai
Viét Nam; bao dam co so vat chat; duoc co
quan quan ly, giam st trong linh vuc chiing
khodn & nudc nguyén xi cap phép hoat dong
quan ly quy dai ching va dugc chdp thuan
thanh 1ap chi nhéanh tai Viét Nam... (khoan
2 Dieu 76 Ludt Chiing khodn) thi cong ty
quan ly quy nudc ngoai sé dugc thanh lap va
chi dugc lap mot chi nhénh tai Viét Nam
theo quy dinh phép luat.

Sau khi nhan ho so xin cap phép thanh
lap va hoat dong, gom day du cac giay tohgp
lé thi trong thoi han 30 ngay, Uy ban Chting
khoédn nha nudc sé cap hodc tir choi cap gidy
phép thanh lap va hoat dong kinh doanh
chimg khodn, Gidy chimg nhan dang ky hoat
dong. Truong hop tir chdi, Uy ban Chtng
van ban.

Cong ty quan ly quy dau tu chiing khoan
dugc thanh 1ap dudi hinh thtic cong ty trach
nhiém httu han hoac cong ty ¢6 phan nén co
cdu to chiic cong ty sé chiu su diéu chinh ctia
Luat Doanh nghiép. Do dd, co cdu to chtic
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hoat dong ctia cong ty quan ly quy tuan theo
quy dinh vé Ludt Chiing khodn, Ludt Doanh
nghiép va thuc hién dang cac chi dan trong
Thong tu s6 99/2020/TT-BTC.

Hai la, quy dinh phdp luat vé hoat dong
ctia cong ty quan Iy quy dau tu chiing khodn.

(1) Vé hoat déong quan ly quy dau tu
ching khoan.

Theo Luat Ching khodn ndm 2019, trong
moi quan hé voi quy dau tu ching khoan,
cong ty quan ly quy c6 nhiig nghia vu: thuc
hién hoat dong quan ly quy, quan ly danh
muc dau tu ching khoén theo quy dinh
phap luat, dieu 1é quy va hgp dong. Cong ty
quan ly quy phai xac dinh gia tri tai san rong
ctia quy dau tu chiing khoan (theo Diéu 106
biéu 1é quy dau tu ching khoan) va hop
dong ky v6i khach hang ty thac dau tu. Khi
quan ly tai san uy théc, cong ty quan ly quy
dau tu chiing khodn phai luu ky toan bo tai
san Uy théc, bao dam nguyén tac doc lap va
tach biét t6i ting khach hang uy thac, tach
biét tai san uy théc va tai san ctia cong ty
quan ly quy. Tuan tht nhiing nghia vu khac
theo quy dinh tai khoan 1 Diéu 90 Luat
Chitng khodn hoac diéu 1é quy.

Bén canh do, phép luét ciing han ché
hoat dong cua cong ty quan ly quy voi muc
dich bao dam su an toan tai chinh cho nha
dau tutai Diéu 91 Ludt Chiing Khodn va Diéu
11 Thong tu s6 99/2020/TT-BTC.

(2) Vé hoat dong quan ly danh muc dau tu.

Trudc hét, khi quan ly danh muc dau tu,
cong ty quan ly quy va nha dau tu sé phai
giao két hop dong quan ly dau tu nham thé
hién su thoa thuan bang van ban gitra cong
ty quan ly quy va nha dau tu dé uy thac cho
cong ty quan ly quy thuc hién viéc dau tu
chiing khoan bang tai san ctia chinh nha dau
tw, phut hop v6i chién lugce dau tu da thoa
thuan. Truong hop khach hang ty thac la t6
chtic, hop dong uy thac dau tu phai dugc ky
béi dai dién theo phap luat ctia khach hang
uy théac hoac dai dién theo uy quyén kem

theo van ban ay quyéen dugc lap theo quy
dinh phap luat. Tai khoan 2 Diéu 16 Thong
tu s6 99/2020/TT-BTC cting yéu cau hop
dong quan ly dau tu bao dam khong co cac
diéu khoan nham tao diéu kién cho cong ty
quan ly quy tron trdnh nghia vu phap ly boi
thuong cho khach hang tiy thac trong truong
hop do 16i hoac do hanh vi sai pham c6 cht
y cta cong ty; khong co cac diéu khoan
nhdm han ché pham vi boi thuong, trach
nhiém tai chinh ctia cong ty déi véi khach
hang tiy thac ma khong c6 ly do chinh dang...

Doi voi hoat dong quan ly danh muc dau
tu gidn tiép ra nudc ngoai, cong ty quan ly
quy thuc hién sau khi duoc fly ban Ching
khodn nha nuéc chap thuan va dugc Ngan
hang Nha nudc Viét Nam cdp han miic nhan
uy thac dau tu gidn ti€p ra nudc ngoai va qua
trinh hoat dong cling phai tuan thu theo quy
dinh vé hoat dong quan ly danh muc dau tw
chting khodn, vé phap luat dau tu, phap luat
ngan hang dugc quy dinh tai Diéu 17 Thong
twsd 99/2020/TT-BTC.

(3) Hoat dong tu vin dau tu chimg khoan.

Khoan 1 Diéu 22 Thong tws6 99/2020/TT-
BTC, hoat dong tu van dau tu chimg khoan
gom hai ngi dung: tue vdn cho khéach hang vé
chinh sach dau tu, chién thuat giao dich va
phéat hanh ra cong chting cac an pham ve
dau tu chiing khoén sau khi dugc cdp phép
theo quy dinh phép luat. Bdc biét, trong hoat
dong tu van, cong ty quan ly quy, nhan vién
tu van khong duogc tu van cho khéch hang
dau tu vao tai san ma chua cung cap day da
thong tin vé tai san, t0 chiic phat hanh;
khong moi gioi giao dich mua, bén; khong
moi gidi giao dich vay, muon tai san gitta
khéch hang voi cong ty quan ly quy hodc voi
bén thitba...>.

3. Nhitng van dé bat cap va mdt s6 kién
nghi hoan thién phdap luat vé td chic va
hoat dong ctia cong ty quan ly quy dau tu
ching khoan

Thuc té hién nay, trong qua trinh xay
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dung, ban hanh, d4p dung céc quy dinh vé
thanh lap, quan ly va hoat dong cta cong ty
quan ly quy dau tu chting khodn van con ton
tai nhiig bat cap sau:

Thit nhat, von phap dinh ctia cong ty
quan ly quy la 25 ty dong, trong khi mikc von
toi thiéu dé thanh lap cac quy dau tu chiing
khoan thuong l1a 50 ty dong. Nhu vay, c6 thé
xay ra truong hop, mot cong ty quan ly quy
c6 muc von 25 ty dong nhung quan ly mot
quy hodc nhiéu quy dau tu c6 mic von cao
hon so vdi tai san ctia n6; gay rui ro lon doi
voi nha dau tu gop von.

Thit hai, moi quan hé gitta cong ty quan
ly quy dau tu chiing khodn véi cong ty chiing
khodn, ngan hang thuong mai..., van con
nhiing khiic méc trong viéc quan ly tai san
cua cac nha dau tuva trong chinh hoat dong
cta cac chu thé nay; gady mat an toan doi voi
hoat dong dau tu ctia cac nha dau tu trén thi
truong chiing khodén, gay tam ly e ngai doi
vOi cac nha dau tu khi tham gia vao thi
truong chimg khodn ¢ nuoc ta.

Thit ba, nang lyc quan ly ctia cong ty
quan ly quy tai Viét Nam con han ché khi
chua bao dam va can bang duoc quyén lgi
hop phdp co ban nhét ctia nha dau tu.

Thtt tu, sy tuan tha phép luat cta cac
cong ty quan ly quy trén thuc té con chua
cao. Van c6 nhiing vu xtt phat vi pham hanh
chinh d6i véi cong ty quan Iy quy* lién quan
dén viéc khong tuan thu quy dinh phap luat
chting khoan, phap luat doanh nghiép vé
quan tri.

Tl nhitng van dé bat cap néu trén, can
thuc hién mot s6 giai phap sau:

Mot Ia, stta d6i quy dinh phép luat vé
muc von phap dinh doéi voi nganh quan ly
quy lén it nhat bang véi mic von toi thiéu dé
lap quy va bo sung thém quy dinh trong
truong hop mot cong ty quan ly quy quan ly
nhiéu quy dau tu thi phai c6 von diéu 1é it
nhat bang téng mic vén cla cac quy ma nd
quan ly.
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Hai Ia, ti€p tuc hoan thién co ché phép ly
bado dam cong khai, minh bach thong tin
trén thi truong chimg khoén. Céc thong tin
can cap nhat day di hon nhu so liéu thong
ké vi pham ctia cong ty quan ly quy dau tu
chting khoan doi voi quyén lgi ctia nha dau
tw va tinh hinh xtt ly vi pham, cong khai béo
céo thuong nién ctia Uy ban Chiing khoan
nha nudc, trong dé c6 cac thong tin tong
quat vé cac cong ty quan ly quy, quy dau tu
ching khoan.

Bala, Uy ban Chitimg khoan nha nuéc can
thdt chat hon ntta vé cong tac thanh tra, kiém
tra diéu kién hoat dong ctia cong ty quan ly
quy nham nhanh chéng phat hién nhing sai
pham dé kip thoi xtt Iy, khdc phuc, bao dam
quyén lgi tot nhat cho nha dau tu.

Bon Ia, tiép tuc hoan thién cac nguyén
tdc, khuon khé phap ly vé thanh lap, t6 chiic
hoat dong ctia cong ty quan ly quy dé thic
ddy thi truong ching khodn phét trién sau
rong theo huoéng minh bach, dong by, dam
bao quyén lgi cho nha dau tu va phtt hop voi
chuén muc qudc té0J
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