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GIAI PHAP NANG CAO HIEU QUA PHONG,
CHONG MUA BAN NGUGI XUYEN BIEN GIO!
TRONG AP DUNG PHAP LUAT VIET NAM

NGUYEN PHUONG THAO"

Trong bdi canh hién nay, tgi pham mua bdn nguoi trén thé giéi néi chung va Viét Nam noi
riéng vén tiép tuc c6 nhiing dién bién phitc tap véi mitc df, tinh chdt ngdy cang gia ting, nan
nhén bj béc I6t tinh duc va cudng bic lao dong chii yéu la nit gioi va tré em. Do do, thuc su
cdn thiét dé ra c4c gidi phdp phép Iy nhdm bdo ddm quyén con nguoi, trdt tu an toan x4 hoi
va quan hé hop tdc qudc té cua Viét Nam trong linh vuc nay.

Ttrkhéa: Mua ban nguoi; quyén con nguoi; gidi phdp phdp Iy; phong ngtra toi pham; hop tac
quoc té.

In the current context, human trafficking crimes in the world in general and in Vietnam in
particular continue to have complex developments with increasing levels and nature, victims
of sexual exploitation and forced labor are mainly women and children. Therefore, it is
necessary to propose legal solutions to ensure human rights, social order and safety, and

Vietnam's international cooperation in this field.
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1. Nhig kh6 khén, vaéng méic trong ap
dung phép luat phong, ch6ng mua béan
nguoi xuyén bién gidi tai Viét Nam

Trong qua trinh ap dung Luat Phong,
chong mua ban nguoitai Viét Nam, van con
ton tai mot so kho khan, vuéng méc anh
hudng viéc phat huy hiéu qua toi da trong
cong tac phong, chong mua ban nguoi
xuyén bién gi¢i. Pau tién, cac quy dinh ctia
phap luat Viét Nam con chua c6 sy thong
nhat voi Nghi dinh thu vé viéc ngan ngira
phong, chong va trung tri viéc buon ban
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nguoi, dac biét la buén ban phu ntt va tré
em (Nghi dinh thu Palermo) nhu: céc bién
phap phong ngita mua ban nguoi trong
Ludt Phong, chong mua ban nguoi chua
duogc quy dinh va huéng dan cu thé, trong
khi co ché phai hgp gitta cac co quan, to
chtic co lién quan trong phong ngira mua
ban nguodi chua r6 rang; ndi dung phong
nglra mua ban nguoi chua dugc long ghép
vao hé thong gido duc qudc dan.

* ThS, Hoc vién Canh sat nhan dan
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Bén canh do, cac van ban phép luat hién
hanh vé phong, chong mai dam déu khong
deé cap truc tiép dén van dé mua ban nguoi,
trong khi nhting quy dinh vé cdp phép cho
cac co so kinh doanh dich vu nhay cam con
chua hgp ly, cac ché tai xtt Iy vi pham trong
linh vuc nay con thi€u va chua du tinh ran
de. Vi vay, gay kho khan cho viéc phong,
chong mua ban nguoi vi muc dich khai thac
tinh duc. Quy dinh vé cédc t6i “mua béan
nguoi” va “mua ban, déanh trdo hodc chiém
doat tré em” trong phap luat Viét Nam van
con mot s6 diém chua hop ly va chua tuong
thich hoan toan voi dinh nghia “budn ban
nguoi” trong Diéu 3 Nghi dinh thu Palermo,
vi thé lam giam hiéu qua ngan chdn cua
phap luét voi cac tdi pham mua ban nguoi.

Viéc xttly vi pham hanh chinh lién quan
dén mua ban nguodi mua bén nguoi dugc
quy dinh tdn mat trong nhi€u van ban phap
luat, gay tré ngai cho viéc ap dung trong
thuc té, trong khi mtc phat tién con nhe
nén hiéu qua ran de thap. Mdc du phap luat
da quy dinh quyén doi boi thuong thiét hai
vat chat, tinh than ctia nan nhan bi mua
béan song nhing yéu cau phap ly vé thu thap
ching ttr chiing minh thiét hai hién la mot
tré ngai cho viéc thuc hién quyén nay. Cong
tdc phong, chong mua ban nguoi 1a mot
nhiém vu rat kho khan, phtc tap trong khi
luc luong chuyén trach con thiéu, yéu, nang
luc con han ché, kinh phi han hep.

2. Giai phap nang cao hiéu qua phong,
chéng mua ban nguoi xuyén bién giéi theo
phép luat Viét Nam

a. Hoan thién phdp luat quoc gia lién
quan dén toi mua ban nguoi

Thit nhat, tiép tuc hoan thién Ludt
Phong, chong mua ban nguoi. Hoan thién
phép luat, ddc biét 1a phap luat hinh sy vé
phong, chong mua ban nguoi, trong dé tap
trung vao cac cau thanh cot 16i nham tuong

thich v6i quy dinh ctia Nghi dinh thu TIP va
gidi quyét nhiitng vuéng mac nay sinh tir
thuc tién dau tranh phong, chong tdi pham
mua ban nguoi ¢ Viét Nam. Cu thé: (1) Stra
doi, b6 sung mot s6 quy dinh cta Luat
Phong, chong mua bdn nguoi theo huong
ti€p thu nhiing quy dinh ctia Ludt Hinh su,
Ludt To tung hinh su trong phong, chong
mua bdn nguoi. Khac phuc nhiing bét cap,
chong chéo voi nhiing van ban phép luat
khac va phu hgp v6i thuc té. Bo sung quy
dinh cho phép su tham gia ctia céc t6 chtic
phi chinh phu hoat dong trong linh vuc
phong, chong mua ban nguoi; coi day la
mot chu thé trong viéc xac dinh nan nhan
va duoc truce ti€p thanh lap cac co sd ho trg
nan nhan can thiét. (2) B6 sung quy dinh ve
tich thu tai san do pham t¢i ma c6, 1dy do
lam quy ay théc ho trg nan nhan bi mua
ban khi can thiét. (3) B6 sung quy dinh cu
thé veé trach nhiém ctia cac phap nhan. (4)
B6 sung quy dinh vé nan nhan nhu: nan
nhan bi mua ban khong bi xtt 1y cdc hanh vi
lién quan nhu mua ban dam, xudt nhap
canh trdi phép, sit dung gidy to gia...; moi
nan nhan (nan nhan la nt giéi, nam gioi)
déu duoc tiép can cac dich vu ho trg can
thiét vé tam ly va y t€ néu c6 nhu cau tai co
s& bao tro xa hoi, noi cu trd hoac noi ho tro
nan nhan; thtra nhéan gidy to chiing nhan
nan nhan do céc t6 chiic phi chinh phu
quoc té hoat dong trong linh vuc phong,
chong mua ban nguoi cap.

Thit hai, hoan thién phdp luat hinh su
Viét Nam.

Hoan thién quy dinh phap luat hinh su
theo huong bo sung quy dinh vé tdi pham
c6 to chuc, ddc biét stra doi toi mua ban
nguoi, mua ban nguoi dudi 16 tuoi theo
huong phu hop v6i Nghi dinh thu TIP nhu:

(1) Nghién cttu xem xét nang tudi tré em
la 18 tuoi. biéu nay khong chi phu hop voi
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quy dinh ctia Nghi dinh thu ma con tuong
dong v6i quy dinh ctia qudc té ciing nhu
tuong dong trong quy dinh tudi nghia vu
quan sy, tudi di bau ctt... ctia Viét Nam.

(2) Xem xé€t cac hanh vi tuyén mo, van
chuyén, chita chap, chuyén giao, ti€p nhan
nguoi la cdc hanh vi doc lap cau thanh nén
toi pham.

(3) Xem xét vé yéu t6 muc dich cia toi
pham khi xem xét yéu to vu lgi la cdu thanh
co ban cua toi mua ban nguoi vi yéu to nay
kho6 dugc xéc dinh, chiing minh trén thuc
t€. Mat khac, trén thuc té€ c6 hanh vi vu loi
nhung khong cé yéu té boc 16t thi viéc dinh
toi danh c6 vé khién cuong.

(4) Can stra d6i theo hudéng tang nang
trach nhiém hinh su déi v6i cac téi danh
cudng btic lao dong va chiém doat mo hoac
bd phan co thé khac nhdm tuong tng voi
khung hinh phat hanh vi mua ban nguoi.

b. Giai phdp nang cao hiéu qua hoat
dong dp dung phap ludt vé phong, chong
mua bdn nguoi

Mot la, tang cuong hiéu qua hoat dong
tuyén truyén ndng cao nhan thtic ctia xa hoi
vé toi pham mua ban nguoi.

Cac co quan c6 tham quyén can d6i méi
noi dung, hinh thtic, phuong phép, cach
thitc tuyén truyén cho pht hop voi timg doi
twong, tung dia ban cu thé, véi ndi dung,
ngon ngk, hinh anh phu hop véi ting dia
ban ttmg doi tugng nhat dinh. T6 chic cac
cuOc thi, cac cau lac b, cac dién dan, toa
dam tim hiéu Ludt Phong, chong mua ban
nguoi, xay dung kich ndi, truyén ngan vé
hinh thtc thi doan mua bén nguoi pho
bién, cach thiic lién lac voi duong day nong,
lién lac voi co quan chtic nang va gap go
truc tiép gido duc thuyét phuc'. Dong thoi,
tién hanh gido duc, nang cao ky nang nhan
biét hoat dong mua ban nguoi cho nhing
nguoi kinh doanh dich vu van tai, nha nghi,
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khach san, cdc quan dn doc duong va cho
nguoi dan tai cdc tuyén, dia ban trong diém
vé hoat dong mua ban nguoi, dia ban c6 cac
tu diém giai tri. Long ghép vao cac chuong
trinh gido duc tai cac cap hoc, ddc biét tai
cdc vung bién gi6i c6 dong dong bao dan
toc thiéu so2.

Tap trung tuyén truyén cho phu nit va
tré em gai, hoc sinh, sinh vién, dac biét la
nguoi dan khu vuc bién giéi, nhém nguoi co
nguy co cao la nan nhan bi mua béan. Phoi
hop va tién hanh 16ng ghép hoat dong tuyén
truyén voi hoat dong ctia cac cdp hoi dac
biét la H6i Phu nt, Doan Thanh nién va
chinh quyén co s¢ trong thuc hién tuyén
truyén cé biét vao cac doi tugng dac thu.

Thuong xuyén tién hanh t6 chic so két,
tong két, trao doi kinh nghiém, rat kinh
nghiém, trién khai, tham quan, hoc tap
cac mo hinh da co6 hiéu qua va xay dung
cac mo6 hinh m6i phu hop véi ddc tinh
ving mién, cu thé va thiét thuc. Phat huy
manh mé vai tro cua phuong tién thong
tin dai chung trong thuc hién phong,
chong mua ban nguoi, trong nang cao
nhan thtc cong dong, trong phan bién xa
h6i nham chu dong phat hién nhiing thiéu
sOt trong phép luat.

Hai la, thuc hién chinh sach an sinh xa
hoi, phdt trién kinh té, ndng cao hiéu quad
quan Iy nha nudc cua luc Iugng chitc nang.

C4c luc lugng chtic ndng trong pham vi
nhiém vy, can:

(1) Luc lwong Cong an tiép tuc ddy manh
cong tac nghiép vu cta nganh Cong an
trong diéu tra co ban, quan ly tuyén, linh
vuc trong diém, ddy manh cong tdc quan ly
doi tugng co tién an tién su trong dién tinh
nghi vé mua ban nguoi, kiém soat tot hoat
dong xudt - nhap canh nham chta dong phat
hién cac ddu hiéu mua ban nguoi cac doi
tugng nuoc ngoai nhap canh vao Viét Nam



Nghién citu - Trao ddi

thuc hién hanh vi pham t6i. Tdng cuong
quan ly cu trd, ho khau, tam trd, tam vang
nham ndm dugc bién dong dan cu chu
trong nhiing doi twong ldy chong va lam an
bén nudc ngoai vé tham than. Cht dong
ndm tinh hinh tai dia ban quan ly dé phat
hién nhting dau hiéu c6 kha nang la hoat
dong mua ban nguoi tap trung vao cdc vung
c6 nhiéu vu mua ban nguoi, viing c6 tinh
trang xudt khau lao dong, di culam viéc qua
bién gi6i, hon nhan c6 yéu td nudc ngoai...

Téang cuong quan ly céc dich vu kinh
doanh c6 diéu kién nhu khach san, nha
nghi, co s& massage, trung tam nudi duong
tré em, moi gi6i lao dong nudc ngoai dé
quan ly chdt ché, st dung mang luéi cong
tac vién tai cac tuyén dia ban trong diém,
nhu: san bay, ga tau, bén xe, l4i xe duong
dai, lam viéc tai cdc tu diém giai tri trong
nuoc, nhimg nguoi kinh doanh nho 1é
thuong xuyén di lai qua bién gioi, khu vuc
c6 dong nguoi xudt khdu lao dong, hon
nhan v6i nguoi nudc ngoai, nguoi dan toc &
khu vuc gidp bién gan cac duong mon... dé
cht dong nam tinh hinh phong ngtra va ddu
tranh kip thoi. Thuc hién c6 hiéu qua hoat
dong cong vu nam tinh hinh dia ban, doi
tegng kha nghi, ndm bién dong dan cu,
tuyén di chuyén cung hoat dong tuan tra,
kiém sat bién gi6¢i. Thuong xuyén kiém tra
nhan ho khéu, kiém tra trat ty an toan xa
hoi tai cac bén tau, bén xe, nha hang, tu
diém kinh doanh c6 diéu kién tix d6 xac
dinh cdc doi tugng nghi vdn va cht dong
ddu tranh.

(2) Bo Tu lénh Bo doi bién phong phai
hop voi luc lugng Cong an néu cao y thirc
trong thuc thi cong vy, hoat dong nghiép
vy, ndm tinh hinh dia ban co s&, huy dong
nhan dan tham gia vao phong trao Toan
dan bao vé an ninh T6é qudc. Thuc hién
hoat dong tuan tra kiém soat bién gidi, chu
trong cdc 16i mon dan sinh, céc con duong

ma toi pham c6 thé di qua. Nam tinh hinh
dan cu doc hai bén bién giéi, chtt dong ndm
tinh hinh dong bao c6 méi quan hé than
tdc qua bién gioi, xay dung céc co sé 2 bén
bién gi6i, cac tu diém doc bién giéi bao
dam 100% tin bdo t6 gidc vé toi pham mua
ban nguoi phai dugc xdc minh, kiém tra va
két luan mot cach nhanh chong. Trién khai
céc hoat dong gido duc tai cong dong, nang
cao nhan thtc ctia can b6 vung bién gioi,
hai dao, x6a mu chit, phat trién kinh t€ x6a
doi, giam ngheéo.

(3) Bo Cong an, B Qudc phong can de
xudt Chinh phu tang cuong bd sung kinh
phi trang thiét bi phuc vu cong tac phong
nglra va d4u tranh v6i toi pham mua ban
nguoi nhubd dam, camera, thiét bi ghi am,
ong nhom, loa dai, phim, sach bdo tap chi,
bang ron phuc vu cong tac tuyén truyén dac
biét 1a kinh phi trong thuc hién hoat dong
hop tac quoc té, danh 4n tir xa va giai cttu
nan nhan. Xay dung kho diliéu qudc gia vé
t0i pham mua bén nguoi, tich hgp quan ly
dan cu trén ca nuéc, chia sé thong tin dac
biét la nhiing doi tuong can quan tam c6
ddu hiéu hoat dong mua bén nguoi cling
nhu thong tin vé nhiing ca nhan bi nghi la
nan nhan ctia mua ban nguoi. Xay dung kho
ditlieu ADN trén ca nudc.

(4) Lyc luong Cong an phoi hop véi Bo
doi Bién phong ddy manh cong tac tiép
nhan, xdc minh kip thoi cdc tin bdo, t6 gidc
toi pham ve cdc truong hop nghi bi mua ban
nguoi, xuc tién cac bién phép nghiép vu
nhdm nhanh chéng gidi ctru nan nhan truéc
khi nan nhan bi dua ra nu6c ngoai. Thuc
hién hoat dong tuan tra chung déc biét la
tuan tra bién gi6i, cac hinh thic phong,
chong toi pham.

Ba la, ting cuong hoat dong hop tdc
quoc té trong phong, chéng mua ban nguoi
xuyeén bién gioi.
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Can chtu dong ddy nhanh tién do dam
phan, tham gia va ky két cac diéu udc quoc
té thoa thuan song phuong va da phuong
lién quan dén hoat dong phong, chong mua
ban nguoi, gidi ctru va bao vé nan nhan voi
cac nudc c6 nhiéu nan nhan, cdc nudc la
diém dén hodc dia ban trung chuyén cua toi
pham. Dac biét, trién khai dé an nghién ctiu
gia nhap Nghi dinh thu vé chong di cu trai
phép bang duong bd, duong bién, duong
hang khong bé sung cho Cong udc TOC, 1a
co sO dé cac co quan chtic nang tién hanh
cac hoat dong nham ngan ngura hoat dong
di cu trai phép - hoat dong tiém 4n clia toi
pham mua bén nguoi.

Tiép tuc ra sodt, stta d6i hoan thién céc
hiép dinh vé dan dg va tuong tro tu phap da
dugc ky két nham théng nhat dau mai theo
dang quy dinh cua B¢ ludt Té tung Hinh su
nam 2015, dong thoi x4c dinh co quan dau
modi thuc hién hop tdc quoc té. Ddy manh
hoat dong tong két va trién khai thuc thi c6
hiéu qua cac hi¢p dinh da ky két. Khan
truong xdy dung hoan thién tiéu chi xac
dinh nan nhan, quy trinh chuén trong hoi
huong nan nhan bi mua ban tré ve gita Viet
Nam vo6i cadc nudc ddc biét l1a voi Trung
Quoc. Xay dung Hiép dinh gita Viét Nam
v0Oi cdc nudc, tap trung vao cac quoc gia la
dich dén ctia nhiéu nan nhéan Viét Nam,
quac gia tap trung nhieéu lao dong hop phap
va bat hop phép nham ddy manh cac hoat
dong song phuong, phéi hop gita céc luc
luong chitc ndng nham chu dong ngdn chan
cac hoat dong mua ban nguoi.

Dbao tao nguon nhan luc chat lugng cao
am hiéu phdp luat, dac biét 1a phép luat
quoc té, hoat dong tuong tro tu phdp quoc
té, tinh thong nghiép vy, stt dung thanh thao
ngoai ngt nham thyc hién hoat dong hop
tdc quoc té phong, chong mua ban nguoi.
Thiét 1ap mang ludi si quan lién lac tai cac
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nudc cd6 dong nguoi Viét sinh song, nude 1a
dich dén ctia nhiéu nan nhan bi mua ban dé
tdng cuong va chu dong trong hop tac quoc
té, chu dong thdo go cac vuong mac nay
sinh. Duy tri duong day nong va tdng cuong
quan hé d6i déng gita luc lugng chiic nang
Viét Nam voi lyc lugng chitc nang & bén kia
bién gidi, tang cuong trao déi thong tin, hop
dinh ky nham chu dong thdo g& vuéng mac
trong hop tac gitta cac luc luong chiic ndng.
Bén canh do, t6 chiic cac hoi thao, hoi nghi
quoc t€ nham hoc tap trao doi kinh nghiém,
nghién ctu cdc mo hinh t6 chic trén thé
gioi, cac ky nang trong phong ngira, phat
hién va ddu tranh c6 hiéu qua voi t6i pham
mua ban nguoi(J
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