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GIAI PHAP HOAN THIEN PHAP LUAT
BAU CU BAI BIEU QUOC HOI O VIET NAM

NGUYEN THI YEN”

Nhiing ndm qua, hé théng phdp Iudt vé bdu cit dai biéu Qudc hoi ngay cang dugc hoan thién,
déc biét sau khi Ludt Biu cit dai biéu Qudc hoi va dai biéu Hoi dong nhan dan ndm 2015
dugc ban hanh véi nhiéu quy dinh méi tién by. Dy 1a co sé phdp Iy dé tién hanh céc cufc
bdu ctt dan chd, binh didng. Tuy nhién, tir thyuc tién hai cuéc bdu cit dai biéu Quéc hoi khéa
XIV va XV vira qua cho théy, phdp ludt bau cir dai biéu Qudc hoi con boc 16 nhimg han ché,
vuong mdc nhét dinh, 4nh huong téi chét hrong cudc bau ciz. Bai viét tip trung phén tich
nhting han ché va dé xudt céc gidi phdp nhdm hoan thién phdp Iuat bdu cit dai biéu Quéc
hoi & Viét Nam.

Tirkhéa: Bau cty; dai biéu quoc hoi; phap luat bau cit dai biéu Qudc hoi.

Over the past years, the legal system of electing National Assembly deputies has improved,
especially after the 2015 Law on Election of Deputies to the National Assembly and Deputies
to People’s Councils was propagated with many new progressive regulations. This is the legal
basis for conducting democratic and equal elections. However, from the reality of the last
two elections for the 14th and 15th National Assembly deputies, the law on the election of
National Assembly deputies also revealed certain limitations and obstacles, affecting the
quality of the election. The article analyzes the constraints and proposes solutions to improve
the laws on the election of National Assembly deputies in Vietnam.
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1. Nhimg han ché trong hoan thién phéap
luat bau cir dai biéu Qudc hoi & Viét Nam

Mot 14, vé tinh toan dién: trén co s& Hién
phdp nam 2013, Luat Bau ctr dai biéu Quoc
hoiva dai biéu Hoi dong nhan dan nam 2015,
céc co quan, to chtic c6 tham quyén da ban
hanh nhiéu van ban quy pham phép luat lién
quan dén linh vire bau ctt dai biéu Qudc hoi.
Song hé thong van ban quy pham phap luat

vé bau ctt chua dap ting voi su phat trién ctia
khoa hoc - cong nghé, nhiing thay doi ctia doi
song xa hoi cling nhu chua du bao dugc
nhimg truong hop phét sinh trong qué trinh
bau ctt. Cudc bau ctr dai biéu Quoc hoi khoa
XV dién ra trong boi canh dich Covid-19 da

* ThS, Hoc vién Chinh tri quo”'c gia Ho
Chi Minh
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anh hudéng khong nhé dén cac hoat dong té
chtic bau ctt... Do vay, phap luat bau ctt dai
biéu Qudc hoi con thi€u nhiing quy dinh dé
xt Iy trong nhting boi canh déc biét.

Hai la, vé tinh thong nhat, dong bo: vé
quyén bau ctt ciia cong dan, Dieu 27 Hién
phdp nam 2013 quy dinh: “Cong dan da 18
tudi tré1én c6 quyen bau ctrva du 21 tudi trd
1én c6 quyén tng ctt vao Quaoc hoi, Hoi dong
nhan dan”. Nhuvay, theo quy dinh ctia Hién
phdp, da la cong dan Viét Nam dép tng dua
diéu kién, déu c6 quyén bau ctx. Trach nhiém
cuia Nha nudc 1a bdo dam céc diéu kién dé
cong dan Viet Nam thuc hién quyén bau ct.
Tuy nhién, mot s6 quy dinh ctia phép luat
bau ctt dai biéu Qudc hoi hién nay chua bao
dam tinh thong nhat, dong bo vé van de nay
nén quyén bau ctt chua duge bao dam thuc
hién do6i voi nhiing nguoi di lam xa, nhiing
cong dan Viét Nam ¢ nudc ngoai trong thoi
gian dién ra bau ctr.

Mot s6 quy dinh phap luat bau ctt dai
biéu Quadc hoi con chong chéo, mau thuan,
gay kho khan trong qua trinh thuc hién. Diéu
30 Luat Bau ctt dai biéu Quoc hoi va dai biéu
Ho¢i dong nhan dan nam 2015 quy dinh: “...
nguoi bi két an tit hinh dang trong thoi gian
cho thi hanh an khong duoc ghi tén vao danh
sach ct tri”, con trong Ludt Thi hanh tam
git, tam giam nam 2015 quy dinh nguoi bi
tam gitt, nguoi bi tam giam, trong d6 bao
gom nguoi bi két an tit hinh ma ban an chua
6 hiéu lyc hodc dang cho thi hanh an duoc
thuc hién quyén bau ctt theo quy dinh ctia
Ludt Bau cit dai biéu Quoc hoi va dai biéu
Ho¢i dong nhan dan. Hodc trong phép luat
bau ctt dai biéu Quoc hoi chi quy dinh nguoi
tng ctt dai biéu Quoc hoi khong dugc lam
thanh vién ban bau ctt hodc t6 bau ctt & don
vi bau ct ma minh Gng ctt, ma khong quy
dinh nguoi tng ctt khong dugc dong thoi 1a
thanh vién ctia iy ban bau ctt noi minh tng
ctt hoac khong dong thoi la thanh vién cta
Hoi dong Bau ctt quoc gia.
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Phép luat bau ct dai biéu Quéc hoi chua
phan dinh r6 trach nhiém huéng dan nghiép
vu bau ctt cia Hoi dong Bau ctt qudc gia va
Chinh phti nén trong cac cudc bau ctt vira
qua, Bo Noi vu va Hoi dong Bau clt quoc gia
déu ban hanh céc van ban huong dan nghiép
vu bau ctr. Ngoai ra, cac tiéu chudn, diéu kién
vé dai biéu Qudc hoi con chung chung, thiéu
cu thé, dac biét 1a vé trinh do, phdm chat,
dao dtc..., gay kho khan trong thuc hién mot
s0 budc ctia quy trinh bau ctt, dac biét trong
hiép thuong gi6i thiéu nguoi ting ctt dai biéu
Quoc hoi thiéu nhiing chudn muc cu thé,
dan dén mot s6 noi Iwra chon dai biéu chat
lugng chua thuc su tét.

Ba Ia, vé tinh pht hop, cu thé: cudc bau
ctt dai biéu Qudc hoi gom nhiéu khau, voi
quy trinh, thu tuc phtic tap nhung theo quy
dinh ctia phép luat bau ctt, Uy ban Thuong
vu Quoc hoi cong bo ngay bau ctt cham nhat
la 115 ngay trudc ngay bau ctt. Trong thoi
gian nay, mot s6 ngay trung véi ngay 1€ hodc
nghi thit Bdy, Cht nhat nén mot s6 cong tac
chuén bi dién ra cap rap, voi vang. Do vay,
quy dinh ve thoi gian trén chua phit hop voi
thuc té, khién cho cong tac chudn bi bau ctt
chua thuc su chu ddo, toan dién.

Nha nudc luon khuyén khich tu ting ctt
nhdm bao dam quyén lam chi ctua nguoi
dan nhung tiéu chuén, diéu kién doi voi
nguoi tu ing ctt chua duoc phép luat quy
dinh cu thé, chua thuc sy thu hit nhiing
nguoi c6 nang luc, phdm chat tham gia tng
cl, gdy tam ly tu ti, hoai nghi ctia nguoi tu
ting ct khi khong duogc Iya chon sau qua
trinh hiép thuong.

Phap luat bau ctr dai biéu Qudc hoi hién
hanh quy dinh Hoi dong Bau ctt qudc gia két
thtc nhiém vu sau khi trinh Quéc hoi khoa
méi bdo cdo tong két bau cit trong ca nuoc,
két qua xac nhan tu cach dai biéu Quoc hoi
va ban giao ho so, tai liéu cho Uy ban Thuong
vu Quoc hoi. Nhu vay, nhiém vu ctia Hoi
dong Bau ctt quoc gia gidi han khi dién ra
cudc bau ctt. Quy dinh nay chua thuc su phu
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hop véi thuc tién boi trong nhiém ky Qudc
hoi, truong hop khuyét dai biéu Quoc hoi do
khong bao dam stic khoe, bi bai mién dan
dén phai bau ctt dai biéu Quéc hoi bo sung.

Bon Ia, vé trinh dg, ky thuat xay dung
phap luat. phép luat vé bau ctt dai biéu Qudc
hoi thuong phai stra doi, b6 sung hodc thay
thé khi 4p dung bau ctt dai biéu Quoc hoi
khoa tiép theo. Céc van ban quy dinh chi tiét,
huéng dan thi hanh Ludt Bau cit dai biéu
Quoc hoi thuong cham ban hanh. Sé luong
16n van ban quy pham phép luat va van ban
huéng dan bau ctt dugc ban hanh trong méi
cudc bau ctt va do nhiéu co quan c6 thdm
quyén ban hanh dan dén su chong chéo,
mau thuén va thiéu su thong nhat. Mot so
cau chit trong cac van ban chua r6 rang, c6
thé hiéu theo nhiéu nghia khac nhau dan
dén kho &p dung trong thuc tién.

2. Gidi phdp hoan thién phap luat vé bau
ctr dai biéu Qudc hoi ¢ Viet Nam

Thirnhat, hoan thién cdc quy dinh nham
bao dam quyén bau ct.

Phap luat bau ctt dai biéu Qudc hoi can
nghién ctu, b6 sung nhiing quy dinh nham
mo rong pham vi nguoi cé quyén bau ct dai
biéu Qudc hoi doi voi nguoi Viet Nam dinh
cu 0 nudc ngoai va nguoi Viét Nam di cong
tac, hoc tap, lao dong & ngoai khong c6 mdt
tai Viet Nam trong thoi gian bau cti. Viéc bao
dam quyén bau ct doi voi cong dan Viét
Nam & nuéc ngoai c6 thé duoc thuc hién
bing nhiéu bién phédp, nhu: t6 chiic bau ctt
tai dai st quan, lanh sy quan Viét Nam tai
nudc c6 cong dan Viét Nam sinh song, lam
viéc hodc c6 thé bo phiéu bang thu hodc bo
phiéu thong qua thiét bi bd phiéu dién ttr.

Phép luat bau ctr dai biéu Quadc hoi hién
hanh quy dinh nguoi dang chap hanh hinh
phat tt ma khong dugc huong an treo thi
khong duoc ghi tén vao danh séch ctr tri. Tuy
nhién, Diéu 14 Hién phdp nam 2013 quy
dinh, quyén cong dan chi c6 thé bi han ché
trong truong hop can thiét vi ly do quoc

phong, an ninh quéc gia, an toan xa hoi, dao
dtc xa hoi, stic khoe cong dong. Nhu vay, doi
voi nguoi dang chap hanh an phat ti ma
khong dugc huéng an treo van cé day du
quyén cong dan. Quyén bau ctt la quyén
chinh tri quan trong bac nhat, la vinh du ctia
cong dan. Do vay, viéc han ché quyén bau ctx
voi doi tugng nay la khong hop ly, chua thé
hién dang tinh than ctia Hién phdp nam
2013 va can duoc stra doi.

Thit hai, hoan thién cdc quy dinh vé thiét
ké don vi bau ctz.

Hién nay, c6 nhiéu cach thiét ké don vi
bau ctt dugc cc qudc gia ap dung, “viéc thiét
ké don vi bau ctt ¢6 thé dua theo tiéu chi dia
du, don vi bau ctt cting c6 thé ap dung theo
tiéu chi nganh, khéi”!. O' nudc ta, don vi bau
ctt dugc phan chia theo tiéu chi dia du tir 1a
mot pham vi dia hat nhat dinh véi mot so
dan nhat dinh. Ttc la s6 dai biéu cho moéi
don vi bau ctt1a can ctt theo s6 dan. Han ché
cta cach phan dinh nay la giam tinh canh
tranh, tinh dai dién va chua bao dam quyén
binh ddng trong lua chon dai biéu cda ctr tri.
Do vay, can nghién ctiu, xem xét va ap dung
phtt hop céch thiét ké don vi bau ct mot dai
dién. Vi cach thiét ké mot don vi bau cit mot
dai dién thi ca nudc sé chia thanh nhiéu don
vi bau ctt, mo6i don vi chi bau mot dai biéu.
Cach thiét ké don vi bau ctt nay c6 lgi thé ve
tinh don gian, dé hiéu va sé 1a tién dé bao
dam tinh canh tranh, dan cht, binh dang,
tao su gan két chat ché gitta nguoi dai dién
va cl tri.

Thit ba, hoan thién cdc quy dinh vé quy
trinh hiép thuong gioi thiéu tng cit vién.

Can nghién cttu, d6i méi quy trinh hiép
thuong gi6i thiéu nguoi ting ctt thuc su dan
chu, vira bao dam duogc co cdu, thanh phan
theo quy dinh, vira lya chon dugc nhiing tmg
clvién tiéu biéu, ximg dang.

Sinh thoi, Chu tich H6 Chi Minh da
khang dinh “Hé 1a nhimg nguoi mudn lo viéc
nudc thi déu c6 quyén ra tmg c’?. Theo tur
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tudng nay cac co quan c6 thdm quyén phai
tao moi diéu kién dé nhting nguoi c6 dtic co
tai ra tmg ctt d€ lo viéc nudc. Tuy nhién, thuc
té hién nay, quy trinh hiép thuong da loai bo
phan I6m nguoi ty tmg ctt. D€ khac phuc tinh
trang nay, trong thoi gian téi, can déi moi
quy trinh hiép thuong va dé lam dugc diéu
do, can thuc hién t6t mot s6 ngi dung sau: (1)
Céc hoi nghi hiép thuong phai dugc dién ra
thuc su dan cht, dung quy dinh cua phép
luat va quy tinh hiép thuong, bao dam su
lanh dao cua Dang trong cong tac nhan su;
(2) Cac hoi nghi hiép thuwong can phét huy
tinh dan chu trong thao luan, gop y kién cta
moi thanh vién trong Mat tran T6 qudc Viét
Nam; (3) Can bao dam sy binh dang trong
cong tac hiép thuong doi voi nhiing nguoi tu
tng ct.

Thit tu, hoan thién cdc quy dinh vé tuyén
truyén, van dong bau ctt.

Dé nang cao chat lugng chuong trinh
hanh dong ctia cdc tmg ctr vién khi tiép xuic
ctr tri, ban than mai tmg ctt vién can phai dau
tu thoi gian, tri tué trong qud trinh xay dung
ban chuwong trinh hanh dong cua minh.
bong thoi, can phai b sung nhiing quy dinh
nhdm dénh gia chat lugng ctia cac chuong
trinh hanh dong. Thong qua danh gia chat
luong cua céc chuong trinh hanh dong, &
modt mic dd nao do cling thé hién nang luc,
trach nhiém ctia cdc ing ctt vién, la co s& dé
ctr tri dua ra su lua chon dai biéu dai dién.

Can nghién cttu hoan thién quy dinh ctia
phap luat vé van dong bau ct, cu thé 1a cach
thitc, hinh thtic van dong bau ctt, thoi gian
van dong bau ct, so lugng cac hoi nghi tiép
xUc ctt tri, trdanh sw chénh 1éch qua 16n vé s6
luong hoi nghi ct tri gitta cac dia phuong.
Xem xét, nghién cttu cac quy dinh nham doi
méi van dong bau ctt gitta cac Gng ct vién
nhdm tao su canh tranh, tinh than trach
nhiém va nang cao chat lugng chuong trinh
hanh dong cda cac tng ct vién gop phan
tdng tinh minh bach, cong khai trong qua
trinh bau ct.
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Trong tuyén truyén bau c can b6 sung
quy dinh nham mé& rong, da dang hoéa cac
phuong tién truyén thong, truyén thong dai
ching tham gia vao qua trinh thong tin ve
cudc bau ctt va phé bién rong rai bao dam
quyén tiép can thong tin ctia nguoi dan. Dong
thoi, can c6 nhtng quy dinh quan ly doi voi
cac loai hinh truyén thong mang nham
phong, chéng nhing tdc dong tiéu cuc tlr
mang xa hdilam anh hudng dén cudc bau ctt.

Thit nam, hoan thién cdc quy dinh vé
phiéu bau va hinh thitc bo phiéu.

Bén canh hinh thtic b6 phiéu truc tiép
vao hom phiéu, can nghién ctu mé rong
cach thtic bo phi€u nhu hinh thtic b6 phiéu
dién ti (email, trang web...), bo phiéu qua
duong buu dién. Viéc mé rong hinh thiec bo
phiéu sé tao thém nhiéu “kénh” dé cong dan
lira chon, tao diéu kién vé thoi gian, cong stic
khi tham gia bau ctt. Dong thoi, day ciing 1a
giai phap kha thi dé han ché viéc bau ho, bau
thay, tao diéu kién thuan lgi cho nhiing
nguoi di lam xa noi cu trd, nhiing cong dan
Viét Nam & nudc ngoai thue hién quyén bau
ctt cia minh.

Can nghién cttu dé c6 quy dinh riéng
hodc c6 loai phiéu riéng danh cho nguoi mu,
nguoi mu chit. S6 lwgng ngudi mu, ngudi ma
chit & nuoc ta khong it, lai tap trung ¢ vung
sau, viing xa, vilng dong bao dan tgc thiéu so.
Mac du phép luat bau ctt dai biéu Quoc hoi
da quy dinh viéc bau ctt cho nhom dai tugng
nay nhung trén thuec té€ con c6 nhiéu bat cap
trong qua trinh thyc hién. Do phai nho can
bd phu trach bau ctt dién phiéu nén kho co
thé bao dam bi méat va dé dan dén sailéch so
voi ¥ chi ctia ctt tri khi can b phu trach bau
ctt thi€éu khéach quan, trung thyc.

Can xem xét, nghién cttu thay doi cach
thiic lya chon tmg ctt vién ttr vigc ctr tri gach
tén nhiing nguoi ma ct tri khong tin nhiém
thanh ct tri danh dau chon nguoi ma ct tri
tin nhiém nham ton trong nhiing tng ctt
vién khong duoc lua chon.
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Thit sdu, hoan thién cdc quy dinh vé giai
quyeét khiéu nai, to cdo.

Ludt Bau citr dai biéu Quoc hoi va dai biéu
Ho¢i dong nhan dannam 2015 chua tach biét
gita cht thé khiéu nai, chu thé t6 cdo trong
bau ctt. Diéu 33 ctia Ludt nay quy dinh “...
cong dan c6 quyen khiéu nai voi co quan lap
danh séch ctr tri...”. Quy dinh nay chua chat
ché, nén co6 su dieu chinh theo huéng, doi
voi viéc khiéu nai vé danh sach ctt tri thi
nguoi khiéu nai phai la ctt tri hodc cong dan
dua diéu kién la cit tri, khi€u nai vé danh sach
ct tri lién quan dén quyén, lgi ich hop phap
ciia minh. Hay Diéu 61 cta Ludt nay quy
dinh “Cong dan c6 quyén t6 cdo vé nguoi
ting ctt, khiéu nai, to cdo, kién nghi vé nhiing
sai sot trong viéc 1ap danh sach nhimg nguoi
tng c’. Quy dinh nay dang dong nhat cht
thé c6 quyen khi€u nai, t6 cdo. Nén diéu
chinh theo huéng nguoi t6 céo c6 thé 1a bat
ky t6 chtic, cd nhan nao biét dugc nhing vi
pham phap luat trong hoat dong lap danh
sadch nhiing nguoi tng ctr. Nguoi khiéu nai
phai la nguoi gi6i thiéu hoac tu tng ctt khi
phat hién sai sot trong viéc 1ap danh sach
nguoi tng ct lién quan dén minh; cdc co
quan, t6 chtic gi6i thiéu nguoi tng ctt cling
c6 quyén khiéu nai vé danh sach nguoi ting
cttlién quan dén nguoi ting ctt do co quan,
t0 chtic da gioi thiéu.

Theo quy dinh ctia phap luat bau ct dai
biéu Qudc hdi hién hanh, chi khi ctt tri khong
dong y véi viéc giai quyét khi€u nai ctia co
quan lap danh séch ctt tri hodc co quan nay
khong giai quyét khi€u nai thi ctt tri méi
khi€u nai 1én Toa an dé giai quyét. Day la
truong hop duy nhat c6 sy tham gia ctia Toa
an trong qua trinh giai quyét nhng van de
co lién quan dén vi pham phap luat bau ctr.
Quy dinh nay la can thiét, nhung thiét nghi
la chuwa da dé bao dam cho qua trinh bau ctr
dai biéu Qudc hoi dién ra cong khai, minh
bach. Do vay, trong qud trinh hoan thién
phép luat bau ctt dai biéu Qudc hoi can dac
biét luu tdm mo rong thdm quyén cia Toa

an, Vién Kiém sat c6 quyen kiém tra, giam
sat, giai quyét cac khi€u nai trong tdt ca cac
giai doan cua qud trinh bau ct.

Phép luat bau ctt dai biéu Quoc hoi quy
dinh co quan c6 thdm quyén giai quyét khiéu
nai, té cdo trong bau ctt chi yéu la co quan
phu trach bau ct v6i thanh vién la céc cé
nhan dai dién ctia cac co quan nha nudc, t6
chttc chinh tri, to chttc chinh tri - xa h6i nén
viéc thuc hién cdc nghiép vu chuyén mon dé
giadi quyét cac van dé khiéu nai, to cdo lakho
khan va kém hiéu qua. Trong giai quyét
khiéu nai, t6 cdo can thuc hién nhiéu hoat
dong vé chuyén mon, nghiép vy, nhw: thu
thap thong tin, diéu tra, xdc minh. D€ khac
phuc dugc han ché nay, can b6 sung quy
dinh nhiing truong hop khiéu nai, td cdo nao
ma cac co quan phu trach bau ctt c6 thé giao
cho céc co quan nha nuéc, cad nhan c6 thim
quyén tién hanh cac nghiép vu thu thap
thong tin, xdc minh, diéu tra..., dé bao vé
quyeén, loi ich ctia cdc bén lien quan(J
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