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BAN VE MOT SO QUY DINH LIEN QUAN BEN YEU CAU
TUYEN BO VAN BAN CONG CHUNG VO HIEU

NGUYEN THI KIEU TRANG"

DE bao dam cho hop dong, giao dich dugc cong chimg co gid tri phdp Iy thi viéc cong chimg
phdi dugc thuc hién theo diing quy dinh ctia phép ludt vé cong ching. Viéc tuyén b6 van bdn
cong chimg vo hiéu c6 thé dugc gidi quyét theo thi tuc gidi quyét vu 4n ddn su hodc thii tuc
gidi quyét viéc dan sy. Pham vi bai viét ban ludn mot s6 quy dinh lién quan dén yéu c4u tuyén
bé van ban céng chimg vé hiéu dudi géc do la mot yéu cdu gidi quyét viéc dan su va dugc
xem xét gidi quyét theo quy dinh ctia By luat T6 tung dan sy ndm 2015 vé thi tuc gidi quyét
viéc dan s
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To ensure that notarized contract and transaction are legally valid, the notarization must be
performed in accordance with the law on notarization. The declaration of a notarized
document invalid can be settled according to the procedures of civil case resolution or those
of civil matter resolution. The article discusses a number of regulations related to the request
to declare a notarized document invalid from the perspective of a request for civil matter
settlement and according to the 2015 Civil Procedure Code on civil matter settlement

procedures.
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1. Vé chti thé c6 quyén yéu ciu tuyén b6
van ban cong chimg v6 hiéu

Theo quy dinh tai khoan 4 Diéu 2 Luat
Cong ching nam 2014 (stta doi, b6 sung
nam 2018) thi: “Van ban cong ching la hop
dong, giao dich, ban dich da duoc cong
chiing vién chtiing nhén theo quy dinh cta
Ludt Cong chiing” va Diéu 52 cia Luat Cong
chitng quy dinh: “Cong ching vién, nguoi
yéu cau cong ching, nguoi lam ching,
nguoi phién dich, nguoi c6 quyén loi, nghia

vu lién quan, co quan nha nuéc c6 tham
quyén co quyén deé nghi Toa n tuyén bo van
ban cong chiing vo hiéu khi c6 can cit cho
rang viéc cong chiing c6 vi pham phap luat”.
Khoan 1 Diéu 398 B¢ luat Té tung dan su
nam 2015 cting quy dinh: “Cong chimg vién
da thuc hién viéc cong chting, nguoi yéu cau
cong ching, nguoi lam ching, nguoi co
quyen loi, nghia vu lién quan, co quan nha
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nudc c6 tham quyén c6 quyen yéu cau Toa
an tuyén bo van ban cong ching vo hiéu khi
c6 can ctt cho rang viéc cong ching c6 vi
pham phép luat theo quy dinh ctia phap luat
vé cong ching”. Nhu vay c6 thé thay, phap
luat quy dinh khd rong vé pham vi nhting
chti thé c6 quyén yéu cau tuyén b van ban
cong chiing dé xem xét theo thu tuc giai
quyét yéu cau tuyén bé van ban cong chiing
vO hiéu. Tuy nhién, quy dinh nay cho thay
mot s6 van dé nhu sau:

Thit nhét, “cong ching vién” dugc quy
dinh trong Diéu 52 Ludt Céng chiing nam
2018 can duoc xac dinh mot cach chinh xac
1a “cong chtimg vién da thuc hién viéc cong
chting” nhu trong quy dinh tai khoan 1 biéu
398 B¢ Iuat To tung dan synam 2015. Cong
chiing vién la chti thé tién hanh cong chiing
van ban cong chiing theo quy dinh ctia Luat
Cong chung. Ca cong chimg hop dong, giao
dich hay v6i cong chting ban dich thi trong
phan 10i chting ctia cong ching vién déu co
quy dinh vé viéc cong chting vién ghi ro ho
tén va coé chit ky ctia cong ching vién da
thuc hién viéc cong chiing d6. Nhu vay, dé
bao dam su thong nhat va chinh xéc, can bo
sung trong quy dinh ctia Ludt Cong chiing
ndm 2018 cum tir “da thuc hién viéc cong
ching” tai Diéu 52 nhu trong quy dinh
khoan 1 Diéu 398 B¢ Iudt To tung dan su
nam 2015.

Thit hai, thiéu quy dinh vé nguoi phién
dich c6 quyén yéu cau tuyén bo van ban
cong ching vo hiéu trong khoan 1 biéu 398
Bo Iudt To tung dan suynam 2015. Vi tiéng
noi va chi viét dung trong cong ching la
tiéng Viét, truong hop nguoi yéu cau cong
ching khong thong thao tiéng Viét thi theo
quy dinh, phai c6 nguoi phién dich. Nguoi
phién dich phai la nguoi tir da 18 tudi tré
lén, c6 ndng luc hanh vi dan sy day du,
thong thao tiéng Viét va ngon nglt ma nguoi
yéu cau cong ching st dung. Nguoi phién
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dich do nguoi yéu cau cong chiing moi va
phai chiu trach nhiém truéc phép luat ve
viéc phién dich cta minh!. Theo do, voi
trdch nhiém ctia nguoi phién dich truéc
phép luat vé 1oi dich ctia minh d6i voi van
ban cong chiing c6 1oi phién dich thi nguoi
phién dich ciing c6 quyén yéu cau tuyén bo
vdn ban cong chimg dé vo hiéu néu c6 can
ctt cho rang viéc cong chimg cé vi pham
phép luat theo quy dinh ctia phép luat ve
cong chiing. Hon nta, trong Diéu 52 Luat
Cong chiing nam 2018 c6 quy dinh vé viéc
nguoi phién dich c6 quyén dé nghi Toa an
tuyén bo vdn ban cong ching vo hiéu. Do
doé, can phai bo sung “nguoi phién dich”
trong khoan 1 Dieu 398 B¢ luat To tung ddn
snam 2015 dé tao sy thong nhat gita cac
quy dinh nay.

Thit ba, lién quan dén viéc t6 chiic hanh
nghé cong ching (bao gom phong cong
ching va van phong cong chimg) c6 la cha
thé c6 quyén yéu cau tuyén bo van ban cong
chting vo hiéu hay khong? Vé van dé nay van
ton tai nhiéu quan di€ém khac nhau. Quan
diém thit nhat cho rang, t6 chiic hanh nghé
cong chiing khong la cht thé c6 quyén yéu
cau tuyén bo van ban cong ching vo hiéu.
Boi 1é Diéu 52 Ludt Cong chiing nam 2018
khong quy dinh minh thi t6 chiic hanh nghe
cong ching c6 quyén dé nghi tuyén bo van
ban cong chimg vo hiéu?. R6 rang, voi cach
thtic liét ké cac chti thé c6 quyén yéu cau
néu trén thi khéong nhéc téi té6 chiic hanh
nghé cong chung. Quan diém thit hai cho
rang, t6 chicc hanh nghé cong ching la chi
thé c6 quyén yéu cau tuyén bo van ban cong
chting vo hiéu vi t6 chiic hanh nghé cong
chting chinh 1a nguoi c6 quyén lgi va nghia
vu lién quan dén yéu cau tuyén bd van ban
cong ching vo hiéu. Dieu 52 Luat Cong
chitng nam 2018, khoan 1 Diéu 398 B¢ Iuét
T6 tung dan sy nam 2015 tuy khong quy
dinh cu thé t6 chiic hanh nghé céng chiing
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c6 quyén yéu cau nhung lai quy dinh “nguoi
c6 quyén loi, nghia vu lién quan” c6 quyén
yéu cau. Can ctt vao cac quy dinh tai Diéu 38
Ludt Céng chiing nam 2018 vé trach nhiém
boi thuong thiét hai ctia té chiic hanh nghé
cong ching cho nguoi yéu cau cong chiing
va cong chiing vién hodc nhan vién khéc cua
to chitc minh gay ra trong qud trinh cong
chting nén t6 chiic hanh nghé cong chiing
“cling phéi c6 quyén yéu cau tuyén bo van
ban cong chiing vo hiéu dé ngan chan thiét
hai c6 thé xay ra”.

Co6 nhiéu ¥ kién ban ve van de nay, cho
rang: “trong truong hop néu cé co sé cho
rang viéc cong ching c6 vi pham phép luat
dé ngdn chan hodc giam bot thiét hai xay ra
thi t6 chttc hanh nghé cong ching c6 quyén
thong qua nguoi dai dién hop phédp cta
minh dé yéu cau Toa &n tuyén bo van ban
cong chimg vo hiéu”. Va dé khéng dinh cho
quan diém trén da dat gia thiét, néu nhu
khong cho t6 chiic hanh nghé cong chiing
c6 quyén yéu cau tuyén bo van ban cong
chting vo hiéu thi gia st: “t6 chiic hanh nghé
cong ching c6 chung ctt ching minh cac
bén trong hop dong va cong ching vién
thong dong dé cong ching hop dong vi
pham phdp luat thi Toa &n trong truong hop
nay co tit chdi gidi quyét yéu cau ctia td chiic
hanh nghé cong ching khong?”. Viec
khong néu cu thé vé t6 chiic hanh nghé cong
chting c6 thé hiéu, t6 chtic hanh nghé cong
chiing thudc truong hop nguoi cé quyén va
nghia vu lién quan nén ctng la cht thé cé
quyén yéu cau tuyén bo van ban cong chiing
v0 hiéu; hodc vi diéu luat khong quy dinh
nén cac t6 chic hanh nghé cong chiing
khong thudc cac chti thé co6 quyén yéu cau
Toa an giai quyét loai viéc dan sy nay.

Xudt phét tr trach nhiém boi thuong
thiét hai dugc quy dinh trong phap luat ve
cong ching thi viéc bo sung chu thé 1a té
chtic hanh nghé cong chting c6 quyén yéu

cau tuyén bo van ban cong ching vo hiéu
trong Diéu 52 Luat Cong chiingnam 2018 va
khoan 1 Diéu 398 B¢ ludt T6 tung dén su
nam 2015 la hop ly va tao sy thong nhat
trong ap dung. Song can phan biét, doi voi
truong hop dang xac dinh t6 chic hanh
nghé cong chiing la chi thé c6 quyén yéu
cau va dé xudt dua vao nhom “nguoi co
quyén lgi, nghia vu lién quan c6 quyén yéu
cau” quy dinh trong Diéu 52 Ludt Cong
chiing nam 2018 va khoan 1 Diéu 398 Bg
luat To tung dan sy nam 2015. Khi d6, néu
t0 chtic hanh nghé cong chiing c6 yéu cau
dén Toa an tuyén bo van ban cong chiing vo
hiéu va dugc Toa 4n thu ly thi sé c6 tu cach
duong su la “nguoi yéu cau” theo quy dinh
tai khoan 5 Diéu 68 B¢ Iudt To tung dan su
nam 2015.

Con doi voi truong hop té chiic hanh
nghé cong ching khong thuc hién viéc yéu
cau tuyén b van ban céong ching vo hiéu,
nhung nhiing cha thé khac (nhu: cong
chung vién da thuc hién viéc cong ching,
nguoi yéu cau cong ching, nguoi lam
chting, nguoi gidm dinh, nguoi c6 quyén loi,
nghia vu lién quan, co quan nha nudc c6
thdm quyén) c6 don yéu cau dén Toa an dé
yéu cau Toa an tuyén bo van ban cong
chting vo hiéu thi khi d, t6 chtic hanh nghe
cong chiing sé tham gia to tung voi tu cach
duong swrla nguoi co quyén loi, nghia vu lién
quan (khoan 6 Dieu 68 Bg ludt To tung dan
sirnam 2015) khi Toa 4n thu ly giai quyét
viéc dan sy nay.

Do vay, huéng dan trong Cong van so
02/TANDTC-PC ngay 02/8/2021 ctia Toa an
nhan dan t6i cao giai ddp mot s6 vuéng mac
trong xét xtt chi huéng t6i viec xem xét c6
dua t6 chic hanh nghé cong chtng vao
tham gia t0 tung voéi tu cach la nguoi c6
quyen lgi, nghia vu lién quan, chtt khong co
¥ nghia xac dinh t6 chtc hanh nghé cong
chting 1a chu thé c6 quyén yéu cau tuyén bo
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vdn ban cong ching vo hiéu hay khong nhu
trong noi dung mot s6 tac gia dé cap®.

2. V& pham vi gidi quyét yéu cdu tuyén bo
vdn ban céng ching v hiéu va hau qua
phép ly cta viéc tuyén bd vdn ban cong
chimg v6 hiéu

Theo quy dinh, vdn ban cong chting la
hop dong, giao dich, ban dich da dugc cong
chtng vién chiing nhan theo quy dinh ctia
Luat Cong chitng. Nhu vay, khi cht thé co
quyén yéu cau tuyén bo van ban cong chiing
v0 hiéu c6 yéu cau Toa an tuyén b van ban
cong chiing vo hiéu thi c6 thé xay ra céc
truong hop: yéu cau Toa an tuyén bo hop
dong, giao dich vo hiéu; yéu cau Toa én
tuyén bd phan 1oi chiing ctia cong chiing
vién vo hiéu hodc yéu cau Toa an tuyén bo
ca hop dong, giao dich va 16i chiing vé hop
dong, giao dich do 1a vo hiéu.

Dai voi truong hop thi nhét, day khong
phai la yéu cau tuyén bo van ban cong
ching vo hiéu. Boi nhu da néi ¢ trén, van
ban cong ching 1a hop dong, giao dich, ban
dich da dugc cong ching vién chtimg nhan
theo quy dinh ctia Ludt Cong chiing. Truong
hop hop dong, giao dich theo quy dinh ctia
phdp luat khong bt budc phai cong chiing
(cdc bén trong hop dong, giao dich cling
khong yéu cau cong ching) thi ban than no
khong thudc pham vi giai quyét cta loai viéc
dan sy nay. Truong hop hop dong, giao dich
theo quy dinh cta phdp luat bat budc phai
cong chiing hodc khong bat budc phai cong
chiing nhung theo yéu cau ctia cdc bén cong
chiing cho hgp dong, giao dich do thi khi ay,
hop dong, giao dich ludn c6 phan 1oi ching
di kem dé bao dam tinh xac thuc, hop phap
theo quy dinh ctia phédp luat cong chiing.

Déi voi truong hop yéu cau tuyén bo
phan 10i chiing vo hiéu. Theo huéng dan
trong Thong tulién tich s6 01/2021/TT-BTP
ngay 03/2/2021 ctua Bo Tu phap quy dinh
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chi ti€t mot so diéu va bién phap thi hanh
Ludt Cong chiing c6 khang dinh: “Loi chiing
ctia cong ching vién 1a bo phan cau thanh
ctia van ban cong chtimg” (khoan 1 Diéu 24).
Hon ntta, ban chat 1oi ching cta cong
ching vién 1a nham “chting nhan nguoi
tham gia hop dong, giao dich hoan toan tu
nguyén, c6 ndng luc hanh vi dan sy, muc
dich, ndi dung ctia hop dong, giao dich
khong vi pham phép luat, khong trai dao
dtc xa hoi, chit ky hodc ddu diém chi trong
hop dong, giao dich dingla chitky hodc dau
diém chi cia nguoi tham gia hop dong, giao
dich””. Do d6, mu6n xem xét 10i chtng co6
bao dam dung quy dinh ctia phap luat hay
khong thi can phai xem xét tinh phap ly ctia
hop dong, giao dich. Diéu do, vo hinh chung
vi pham nguyén tac co ban ctia phép luat to
tung dan sy la Toa 4n giai quyét vuot qua
pham vi yéu cau ctia duong su.

Xuat phat tit khai niém vé van ban cong
chting, can phai hi€u yéu cau tuyén bo van
ban cong chiing v6 hiéu theo truong hop thit
ba, dé la bao gom ca yéu cau tuyén bo hop
dong, giao dich va 1oi ching vé hop dong,
giao dich ayla vo hiéu. Bén canh d6, mdt van
dé nta ma nhiéu tac gia ban khoan cling nhu
thuc tién con nhiéu cach hiéu va van dung
chua thong nhét dé la: Toa an quyét dinh ve
hau qua phép ly cta viéc tuyén bd van ban
cong chtimg vo hiéu dé nhu thé nao? Van ban
cong ching bi tuyén vo hiéu thi hgp dong,
giao dich c6 duong nhién vo hiéu hay khong?

Theo quy dinh, khi Toa 4n xem xét va
quyét dinh chdp nhan don yéu cau tuyén bo
vdn ban cong ching la vo hiéu thi “Toa an
phai ra quyét dinh tuyén bo van ban cong
chting vo hiéu” (khoan 2 Diéu 400 Bo Iudt T6
tung dan syndm 2015). Tuy nhién, van ban
cong chiing d6 vo hiéu cé thé do vi pham vé
ndi dung, vi pham vé thi tuc cong chiing
hoac vi pham ca hai. Diéu 5 Luat Céng
chiing nam 2018 da khang dinh gia tri phéap
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ly ctia vdn ban cong chiing: “1. Van ban cong
ching c6 hiéu luc ké tr ngay duoc cong
chimg vién ky va dong dau ctia to chiic hanh
nghé cong ching; 2. Hop dong, giao dich
dugc cong chiing c6 hiéu luc thi hanh doi
v0i cac bén lién quan; trong truong hgp bén
c6 nghia vu khong thuc hién nghia vu cta
minh thi bén kia c6 quyén yéu cau Toa an
giai quyét theo quy dinh cta phép luat, trix
truong hop céc bén tham gia hop dong, giao
dich c6 thoa thuan khéc; 3. Hop dong, giao
dich dugc cong ching c6 gid tri ching ct;
nhting tinh tiét, sy kién trong hop dong, giao
dich duogc cong ching khong phai chiing
minh, trir truong hop bi Toa én tuyén bo 1a
v0 hiéu; 4. Ban dich dugc cong chimg cé gia
tri sit dung nhu gidy to, van ban duoc dich”.

Trong quyét dinh tuyén bo van ban cong
chting vo hiéu, Toa an phai quyét dinh ro vé
hau qua phap ly cta viéc tuyén bé van ban
cong ching d6 vo hiéu mot cach cu thé.
Theo t4c gia, can dua trén quy dinh cta
phép luat dan sy vé cac diéu kién co hiéu luc
ctia hgp dong, giao dich dé xem xét cac
truong hop nhu sau:

(1) Truong hop phan hop dong, giao dich
dép tng céc diéu kién vé ngi dung ctia hop
dong (cht thé c6 nang luc phap luat dan sy,
nang luc hanh vi dan sy phu hgp véi giao
dich dan su dugc xac lap; chu thé tham gia
giao dich dan sy hoan toan tu nguyén; muc
dich va n¢i dung ctia giao dich dan sy khong
vi pham diéu cdm ctia luat, khong tréi dao
dtc xa hoi) nhung vi pham quy dinh bat
budc vé cong chiing (diéu kién vé hinh thiic
doi voi hop dong, giao dich bat bugc phai
cong ching méi c6 hiéu luc phap luat) thi
Toa &n phai xem xét: néu mot hodc cac bén
trong hop dong, giao dich da thyuc hién da
thuc hién it nhat hai phan ba nghia vu trong
giao dich thi theo quy dinh khoan 2 biéu 129
B¢ luat Dan sy nam 2015, Toa an ra quyét
dinh cong nhan hiéu lyc cua giao dich do

(khong tuyén bd hop dong, giao dich do la
v0 hiéu). Trong truong hop nay, céc bén
khong phai thuc hién viéc cong ching,
chung thuc.

(2) Truong hop dong, giao dich khong
bat budc phai cong chiing nhung céc bén
trong hop dong, giao dich da thuc hién viéc
cong ching theo thoa thuan ma hop dong,
giao dich dap tng duoc tat ca cac diéu kién
c6 hiéu luc ctia hgp dong theo quy dinh
biéu 117 B¢ luat T6 tung Dan suynam 2015
nhu trén thi hop dong, giao dich d6 van co
hiéu luc, Toa an chi tuyén b6 phan cong
chting la vo hiéu. Vi du: Hgp dong thué nha
& khong bat budc phai cong chiing (theo
Ludt Nha ondm 2014) nhung céc bén trong
hop dong thué da thuc hién viéc cong
chiing. Néu hop dong doé dap tng cac diéu
kién theo quy dinh nhung viéc cong chiing
khong dung thu tuc thi van ban cong chiing
vé hgp dong thué nha & vo hiéu nhung hop
dong thué nha & van c6 hiéu luc)
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