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~ HOANTHIENPHAPLUATVE
PHONG, CHONG MUA BAN NGUOI XUYEN BIEN GIG
TRONG VIEC THUC THI CAC CAM KET QUOC TE

NGUYEN PHUONG THAO"

Toi pham mua bén nguoi xuyén bién giéi Ia nhém tdi pham c6 td chiic, xuyén quoc gia va
duoc nhén dién, dugce dinh nghia, dugc tao cdc co ché phdi hop trong cdc hoat dong hop tdc
qudc t€ vé phong, chéng mua ban nguoi nhu Cong uéc TOC, Nghi dinh thu TIP, cing c4c
hoat dpng hop tac cdp khu vuc va song phuong. Do vy, trong viéc xdy dung va hoan thién
phdp Iudt vé phong, chong mua bdn nguoi xuyén bién giéi & Viét Nam cén tich cuec, chii dong,
c6 trach nhiém tirong thich véi céc diéu uéc qudc té vé phong, ch6ng mua ban nguoi xuyén
bién gioi.

Tirkhéa: Mua ban nguoi; phap luat quoc té; quyén con nguoi; giai phap phdp Iy; phong ngira
t0i pham; hop tdc quoc té.

Cross-border human trafficking is a kind of crime which is organized, transnational
recognized, defined, and addressed through coordinated mechanisms in international
cooperation on the prevention and combating of cross - border human trafficking such as
the United Nations Convention against Transnational Organized Crime (TOC), the Protocol
to prevent, suppress and punish Trafficking in Persons, especially women and children (TIP),
as well as regional and bilateral cooperation initiatives. Therefore, in the process of
developing and perfecting Vietnamese law on the prevention and combating of cross-border
human trafficking, it is necessary to actively and responsibly align with international
conventions on cross-border human anti-trafficking.

Keywords: Human trafficking; international law; human rights; legal solutions; crime
prevention; international cooperation.
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1. Nhimg quy dinh trong phap luédt quéc
t&€ va phap luat Viét Nam vé phong, chdng
mua ban nguoi xuyén bién gi6i

Thitnhat, vé quy dinh ctia B ludt Hinh su
Viét Nam nam 2015 (stta doi, b6 sung nam
2017) vé toi mua ban nguoi tai Dieu 150 tuy

¢6 nhiéu thay déi trong cau thanh tgi pham
t0i mua ban nguoi nhung van con mot so6
khéc biét so voi quy dinh ctia Nghi dinh thu
bd sung nam 2000 (do tudi tré em, hanh vi va

* ThS, Hoc vién Canh sat nhan dan
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muc dich). B¢ Iuat Hinh sunam 2015 con gay
vueong mic, chong chéo va giao thoa vé toi
cuong btic lao dong (Diéu 297), tdi mua bén,
chiém doat mé hodc bo phén co thé (Diéu
154). Phap luat qudc té coi hanh vi “cudng
btic lao dong” va t0i pham mua bén nguoi vi
muc dich cudng btic lao dong c6 khung hinh
phat tuong duong thi tai Viét Nam khung
hinh phat lai hoan toan khéc biét. Cu thé,
hanh vi van chuyén nguoi dén giao cho nguoi
khéc dé cuong btc lao dong sé bi xét xit &
(Diéu 150) voi khung hinh phat t6i da dén 20
nam, trong khi nguoi truc ti€p cudng btic, boc
16t lao dong chi bi xét x(t (Diéu 297) véi miic
hinh phat cao nhatla 12 nam.

Bo Iuat Hinh s nam 2015 (stta doi, bo
sung nam 2017) khong quy dinh vé toi pham
c6 t6 chtic va su phan dinh gitta hanh vi mua
ban nguoi voi hanh vi “dua nguoi di cu trai
phép bang duong bo, duong bién va duong
hang khong” theo ding tinh than ctia Cong
udc TOC va Nghi dinh thu b6 sung nam 2000.

Cong udc TOC phan biet kha r6 hanh vi
“budn ban nguoi” véi hanh vi “dua nguoi di
cu trdi phép” bang hai nghi dinh thu riéng
biét, dugc phan biét & nhimg ndi dung nhu sy
dong tinh cta nan nhan, muc dich va tinh
chat. Tuy nhién, Viét Nam chua phé chuin
Nghi dinh thu Chong dua nguoi di cebat hop
phédp bang duong bd, duong bién va duong
hang khong nén phap luat hinh sy Viét Nam
chua c6 toi danh dua nguoi di cu tréi phép ma
chi ¢ tdi danh t0i t6 chiic, moi gidi cho nguoi
khéc tron di nudc ngoai hodc ¢'lai nudc ngoai
trdi phép (Diéu 349).

Thit hai, Luat Phong, chong mua ban
nguoi nam 2011 chua c6 dinh nghia day du,
chinh x4c vé hanh vi mua ban nguoi, cac dau
hiéu cta t6i pham da lac hau so voi quy dinh
trong B¢ luat Hinh sunam 2015 (stta doi, bd
sung ndm 2017). Mdt khéc, theo quy dinh ctia
Nghi dinh thubd sung ndm 2000 thi nan nhan
khong bi xem xét xtt ly doi voi cdc hanh vi do
hé qua cia mua bén nguoi gay ra.
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Thit ba, tinh tuong thich trong hoat dong
ti€p nhan, ho tronan nhan bi mua ban xuyén
bién gioi. Day la ndi dung quan trong trong
Nghi dinh thu b6 sung nam 2000 va Luat
Phong, chong mua ban nguoi cting nhu cac
van ban dudi luat cua Viét Nam da quy dinh
kha chi tiét, day du trinh ty, thu tuc, cac budc
ti€p nhan, xac minh, ho trg ban dau véi nan
nhén bi mua bén trong nudc, nan nhan dugc
giai ctu, nan nhan bi mua bén ra nudc ngoai
tré ve.

2. Sukhdc biét trong phap luat qudc té va
phép luat Vigt Nam

Mot 1a, quy dinh lién quan dén hinh su
héa hanh vi mua ban nguoi xuyén bién gioi.

(1) Vé chu thé: theo quy dinh ctia phép
luat quoc té, tdt ca nhiing nguoi tham gia mot
trong nhiimg cong doan c6 lién quan trong
qua trinh buon ban nguoi, buon ban tré em
déu duoc coi 1a tgi pham budn ban nguoi
(tuyén mo, van chuyén, chtta chap...), trong
khi do, theo phép luat hinh sy Viét Nam thi
nhiing nguoi nay khong phai la chu thé ctia
toi pham mua ban nguoi c6 thé 1a chu thé cta
mot sO tdi pham co6 lién quan khac. B luat
Hinh surhién hanh ¢ Viét Nam quy dinh cha
thé toi pham mua ban nguoi va mua ban
nguoi dudi 16 tudi chila cd nhan ma khong co
phdp nhéan thuong mai, trong khi do, quy
dinh phap luat mot s6 quoc gia khac cho thay,
phédp nhan va phap nhan thuong mai cting
duoc quy dinh la chti thé ctia céc toi danh nay.

(2) Vé hanh vi: khai niém mua ban nguoi,
mua bén tré em cua Viét Nam chi bao gom
hai loai hanh vi la mua va ban. Nhu vay, theo
cach hiéu hién nay vé mua ban nguoi, mua
béan tré em thi khong bao gom cac hanh vi
tuyén mo, van chuyén, chia chdp va nhan
nguoi la nhting hanh vi khac bén canh hanh
vi mua bén xay ra trong toan b qué trinh
bu6n ban nguoi dugc bao ham trong khai
niém ctia Nghi dinh thu b6 sung ndm 2000.

(3) Vé muc dich (yéu to dé boc Iot): theo
Nghi dinh thubo sung nam 2000 thi muc dich
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“dé boc 1ot” 1a mdt trong nhiing yéu to bat
buéc cau thanh tdi mua bén nguoi. Day cling
chinh 1a m¢t trong nhiing ddu hiéu chinh dé
phan biét tdoi mua bédn nguoi voi toi “dua
nguoi trdi phép qua bién giéi” va phéan biét voi
cacloai toi pham khac. Phap luat hinh sy Viét
Nam khong quy dinh muc dich “dé boc1ot” 1a
ddu hiéu bat budc dé cau thanh toi pham nay
ma c6 thé chi can c6 su chuyén giao nguoi, tré
em dé doi lay tien, tai san hoac loi ich vat chat
khécla da cau thanh t6i mua ban nguoi, mua
ban tré em.

(4) V€ do tuoi ctia tré em: khai niém “tré
em” ciia phap luat Viét Nam cting chua tuong
thich v6i Cong uéc CRC, Nghi dinh thu bo
sung nam 2000 va mot s6 van kién phép ly
quoc t€ khdc. Phédp luat Viét Nam quy dinh tré
em la nguoi dudi 16 tudi, trong khi d6 quy
dinh ctia phép luat quéc té thi tré em la nguoi
dudi 18 tuoi.

Hai la, vé hoat dong tiép nhan, ho tro va
bao dam quyén ctia nan nhan bi mua ban
xuyén bién gioi.

Luat Phong, chong mua ban nguoi nam
2011 chua bao dam moi nan nhan bi mua ban
duoc hudng cac dich vu ho trg can thiét; chua
thlra nhan vai tro ctia cac to chikc phi chinh
phu hoat dong trong linh vuc phong, chong
mua ban nguoi la mot chu thé trong viéc xac
dinh nan nhan mua ban nguoi theo tinh than
Nghi dinh thu b sung nam 2000. Tai Diéu 6
chua c6 huéng xtt Iy boi thuong théa dang cho
nhting nan nhéan; Diéu 39 quy dinh tham
quyén thuc hién trg cap kho khan ban dau
cho nan nhan la s¢ Lao dong - Thuong binh
va xa hoi, trong khi do, Nghi dinh so
09/2013/ND-CP ngay 11/01/2013 ctia Chinh
pht quy dinh chi ti€t mot s6 diéu cta Luat
Phong, chong mua ban nguoilai quy dinh Uy
ban nhan dan cap huyén thuc hién. Diéu nay
gay chong chéo va duin ddy trach nhiém gitia
céc lyc lugng trong ho trg ban dau cho nan
nhan; Nghi dinh s6 62/2012/ND-CP ngay
13/8/2012 quy dinh cdn ctx4c dinh nan nhan
bi mua ban va bao vé an toan cho nan nhan

cling chua huéng dan quy dinh trinh tu tha
tuc x4c minh nan nhan...

Ba la, tinh tuong thich trong hoat dong
hop tdc quoc té vé mua ban nguoi xuyén
bién gioi.

Luat Phong, chong mua ban nguoi nam
2011 v6i 4 nhom vdn dé quan trong: (1)
Nguyén tac hop tac; (2) Pham vi hop tac; (3)
Giai ctru va hoi huong nan nhan; (4) Tuong trgr
tu phép. Tuy nhién, con thiéu co ché hop téc
quoc té dac thu, thoa thuan hgp tac song
phuong vé phong, chéng mua ban nguoi,
hi¢p dinh tuong trg tu phédp hinh sy, dan do
gitta Viet Nam v6i cdc nudc c6 nhiéu nan
nhan la nguoi Viét Nam; tiéu chi dé xac dinh
nan nhan gitra Viét Nam v6i céc nudc; dac
biét la véi Trung Quoc chura dong nhat nén co
nhiéu vu 4n bi kéo dai, dinh chi diéu tra.

Hién nay, Viét Nam moi tham gia ky két
hiép dinh tuong trg tu phap vé hinh sy voi
hon 20 quoc gia, do dé voi cac quoc gia con
lai, hiéu qua hoat dong phu thu¢c nhiéu vé
quan hé ngoai giao ctia hai nudc. Cac Diéu
ud6c quoc té va Théa thuan quoc té vé phong,
chong mua ban nguoi xuyén bién gioi ma Viét
Nam da ky két cht yéu tap trung véi cac nudéc
lang giéng va cac qudc gia trong cong dong
ASEAN chu chua c6 voi cac nuoc c6 dong
cong dan Viét Nam sinh song va la dich dén
ctia nhiéu nan nhan bi mua ban, nhu: Mia-
mar, Malaysia, Han Quoc, Australia, Canada,
céac quoc gia trong khoi EU... Diéu nay, da gay
nhiing kho6 khdn nhat dinh trong hoat dong
phoi hop phong, chong mua bén nguoi véi
cdc quoc gia nay khi chua c6 nhing quy
chudn chung trong hoat dong phong, chong
mua ban nguoi xuyén bién gioi.

3. Gidi phap trong hé thong phap luat Viét
Nam vé phong, ch6ng mua ban ngudi xuyén
bién gi6i trong viéc thuc thi cic cam két quéc
té vé mua ban nguoi

a. Xay dung va hoan thién phap Iuat Viét
Nam vé phong, chong mua ban nguoi xuyén
bién gioi phai phti hop voéi nhiing quy dinh
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ctia phdp ludt quoc té vé phong, chong mua
ban nguoi

Quan diém chi dao ctia Nghi quyét s6 48-
NQ/TW ngay 24/5/2005 ctia B9 Chinh trj vé
Chién lugc xay dung va hoan thién hé thong
phdp luat Viét Nam dén ndm 2010, dinh
huéng dén nam 2020 da chiro: “... thuc hién
day du cac cam két quoc té trén co so giit
viing doc 1ap, chi quyén, an ninh qudc gia va
dinh huong xa hoi chi nghia”. Do vay, dé cac
cam két quoc té€ dugc thuc hién mot cach
day du thi moi quoc gia la thanh vién, trong
do6 co Viet Nam déu phai ngi luat hoa cac
cam két do.

Duong 16i doi ngoai cua Dang va Nha
nuoc ta da duge khéng dinh trong Van kién
Dai hoi dai biéu toan quéc lan thi X vé quan
hé déi ngoai, gitt vimg moi truong hoa binh,
tao diéu kién qudc té thuan loi cho cong cude
doi mei, gop phan tich cuc vao cudc ddu
tranh chung cua nhan dan thé gi¢i vi hoa
binh, doc 1ap dan toc, dan chu va tién bo xa
hoi. Phédp luat la phuong tién c6 y nghia quan
trong trong viéc tao 1ap moi truong on dinh
dé. Do vay, can cht trong phat huy vai tro cia
phap luat, nhanh chong xay dung va hoan
thién hé thong phap luat pht hop voi diéu
kién va hoan canh trong nudc, dong thoi con
phai pht hgp véi xu huéng phét trién chung
cta tinh hinh quéc t€ va khu vuc.

b. Tang cuong ky két cac biéu uoc quoc té
lién quan dén phong, chong mua bdn nguoi
xuyén bién gioi

Hop tdc quoc té trong phong, chong toi
pham c6 t6 chiic xuyén quoc gia la mot yéu
cau doi héi cap bach, khach quan trong qué
trinh toan cau hoéa. Chi thi s6 48-CT/TW
nhan manh can mé rong quan hé hop tac
quoc té trong cong tac phong, chong toi
pham, trudc hét 1a voi cac nudc lang giéng,
céac nuoc co quan hé truyén théng, cac nude
trong khu vuc ASEAN. Dé dap ting yéu cau
nay, thoi gian t6i, can cht dong thuc hién cac
giai phdp nhu sau:
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Thit nhat, Viét Nam can chu dong day
nhanh tién do dam phan, tham gia va ky két
cic Diéu uwoc quoc té, thoa thuin song
phuong va da phuong lién quan dén hoat
dong phong, chong mua ban nguoi xuyén
bién gi6i, giai ctru va bao vé nan nhan véi cac
nudc ¢6 nhiéu nan nhan, cac nudc 1a diém
dén hodc dia ban trung chuyén ctia toi pham.
bac biét trién khai dé an nghién ctiu gia nhap
Nghi dinh thu vé chong di cu trai phép bing
duong b, duong bién, duong hang khong b
sung cho Cong udc TOC...

Thit hai, ra soét, stta doi hoan thién cac
hiép dinh vé din do6 va tuong trg tu phap da
duoc ky két nham théng nhat dau mai theo
ding quy dinh cta B0 Iudt To tung hinh su
nam 2015, dong thoi, xdc dinh co quan dau
moi thuc hién hop téc quoc té. Tang cuong
xay dung ky két cac hiép dinh vé din do va
tuong trg tu phdp véi cac quoc gia trong khu
vuc ASEAN, cac qudc gia c6 lién quan lam co
s& cho hoat dong hgp tac quoc té. Xay dung
va hoan thién tiéu chi xac dinh nan nhan, quy
trinh chuén trong hoi huong nan nhan bi mua
bén tr¢ vé gitta Viét Nam v6i cac nudc, dac
biét 1a voi Trung Quéc.

Thir ba, xay dung Hiép dinh gitra Viet Nam
vOi cdc nudc, tap trung vao cac qudc gia la
dich dén ctia nhiéu nan nhan Viét Nam, quoc
gia tap trung nhiéu lao dong hop phap va bat
hop phép nham ddy manh céc hoat dong
song phuong, phoi hop gitta céc lyc luong
chitc nang nham chti dong ngdn chan cac
hoat dong mua ban nguoi xuyén bién gioi.

Thtt tu, dao tao nguon nhan luc chat
lugng cao am hiéu phép luat dac biét la phap
luat qudc té, hoat dong tuong trg tu phap
quoc té, tinh thong nghiép vy, st dung thanh
thao ngoai ngt nham thuc hién hoat dong
hop tdc qudc té phong, chong mua ban nguoi
xuyeén bién gioi. Thiét lap mang luoi si quan
lién lac tai cdc nuodc c6 dong nguoi Viét sinh
song, nudc la dich dén ctia nhiéu nan nhan
bi mua ban dé tang cuong va cht dong trong
hop tac quac t&, chu dong thio go cac vuéng
mdc nay sinh. Duy tri duong day nong va
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tang cuong quan hé doi dang gitia luc luong
chtc nang Viét Nam voi luc luong chiic nang
& bén kia bién giéi. Luc lugng cong an can
phoi hop chét ché hon nita v6i Canh sat cac
nudc, cac to chiic quoc t€ dac biét 1a cac té
chtic, hiép hdi thuc thi phép luat mang tinh
quoc t€, nhu: interpol, Aseanpol, cdc co quan
veé phong, chong toi pham va ma tdy ctia Lién
hiép qudc. Ban hanh va thuc hién quy ché
phoi hop trao doi thong tin gita luc lugng
chitc ndng céc nudc.

Thit ndm, t6 chtic cac hoi thao, hoi nghi
quoc t&€ nham hoc tap trao doi kinh nghiém,
nghién cttu cdc mo hinh t6 chtic trén thé gioj,
cac k¥ nang trong phong ngtra, phét hién va
ddu tranh c6 hiéu qua véi toi pham mua ban
nguoi xuyéen bién gioi. Ddc biét, doi véi quoc
gia c6 nhiéu dac thti nhu Trung Qudc, Chinh
pht Viét Nam can thong nhat véi Chinh pha
Trung Quoc trong tiéu chi xdc dinh nan nhan
va phoi hop ra soét, thong ké nguoi Viét Nam
sang Trung Qudc lam an sinh s6ng, 14y chong
va on dinh cugc song, trong dé c6 quy dinh
cdp cdn cudc cong dan, thuc hién khai sinh
cho nhimg phu nt, tré em két hon voi nguoi
nudc ngoai va tré vé dia phuong sinh song.

Thit sdu, céc co quan dai dién ngoai giao
cua Viét Nam ¢ nudc ngoai can dugc tap huin
cong tac phong, chong mua ban nguoi xuyén
bién gioi, xu huéng mai cua tdi pham mua
ban nguoi xuyén bién gioi; nang cao nhan
thtic, ki nang trong ndm tinh hinh, phét hién,
giai ctru va hoi huong nan nhan, quy trinh
thuc hién chuyén tuyén, bao ho quyén hop
phap ctia cong dan tai qudc gia sé tai. Tiép tuc
thue hién tot Quyét dinh s6 368/QD-TTg ngay
28/02/2012 vé Trién khai chuong trinh hanh
dong ctia Chinh phu thyc hién chién lugc
thong tin d6i ngoai giai doan 2013 - 2020°,

c. Nang cao hiéu qua hoat dong hop tac
quoc t€ vé phap luat

Mot Ia, Viet Nam can chi dong ddy nhanh
tién do dam phén va ky két cac dieu udc quoc
t€ thoa thuan song phuong va da phuong lién
quan dén hoat dong phong, chong mua ban

nguoi xuyén bién gioi, giai ctru va bao vé nan
nhan voi cac nudc cé6 nhiéu nan nhan, céc
nudc la diém dén hodc dia ban trung chuyén
cta toi pham.

Haila, ra soét, stta doi hoan thién cac hiép
dinh vé dan do va tuong trg tuw phap da duogc
ky két nham thong nhdt dau mai theo ding
quy dinh cta B¢ luat Té tung hinh sy nam
2015 (stta doi, bo sung nam 2017); dong thoi,
xac dinh co quan dau moi thuc hién hop tac
quoc té. Pdy manh hoat dong tong két va
trién khai thuc thi c6 hiéu qua cac hiép dinh
da ky két.

Ba Ia, xay dung hoan thién tiéu chi xac
dinh nan nhan, quy trinh chudn trong hoi
huong nan nhan bi mua bén tré ve gita Viét
Nam v6i cdc nude ddc biét la voi Trung Quoc.
Xay dung Hiép dinh gitta Viét Nam vdi céc
nudc, tap trung vao cdc quoc gia tap trung
nhiéu lao dong hop phép va bat hop phap
nham ddy manh cdc hoat dong song
phuong, phoi hgp gitta cac luc lugng chiic
nang nham cha déng ngan chan cac hoat
dong mua ban nguoiJ
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