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HOAN THIEN QUY DINH VEE THU HO! TAI SANBI THAT THOAT,
CHIEM DOAT KHONG QUA THU TUC KET 101

NGUYEN THI NGQC LINH®

Hién nay, viéc thu hoi tai sdn bj thét thodt, chiém doat khong thong qua thii tuc két toi dang
dugc Dang va Nha nuéc rdt quan tam. Vivdy, viéclam ro cdc han ché trong quy dinh ctia phdp
Iudt vé thu hoi tai sdn bi that thodt, chiém doat khéng qua thii tuc két toi Iam cin cit d€ dé xuat
kién nghj hoan thién vdn dé ndy khong chi c6 y nghia khoa hoc ma con gép phdn trong thuc
tién phong, ch6ng tham nhting va trach nhiém thuc thi phdp luit.
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The recovery of assets lost or misappropriated without going through conviction procedures
is currently receiving significant attention from the Party and the State of Vietnam. Therefore,
it is crucial to clarify the limitations in the provisions of the law on recovery of such assets
without conviction procedures as a basis for proposing improvements. This has not only
scientific significance but also practical implications for the fight against corruption and the
enforcement of the law.
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1. Sy cén thiét phdi nghién ctu, hoan
thién phuong thic thu hoéi tai san bi thét
thoét, chiém doat khong qua thi tuc két toi

Mot 1a, xudt phat tir boi canh quoc té.

Cong udc Lién hiép quoc phong, chong
tham nhting (UNCAC) da dugc thong qua
tai Dai hoi dong Lién hiép qudc ngay
31/10/2003 (Nghi quyét 58/4) va chinh thirc
c6 hiéu luc vao ngay 14/12/2005. Ddc biét,
UNCAC da danh mot chuong riéng (Chuong
V) quy dinh veé thu hoi tai san tham nhiing.
Tai Diéu 51 UNCAC quy dinh: “Viéc hoan tra
tai san theo quy dinh tai chuong nay la
nguyeén tac can ban ctia Cong uwdc va cac

quoc gia thanh vién sé danh cho nhau su
hop téc va trg gitip t6i da trong van dé nay”.
Tiép do, diém c khoan 1 Diéu 54 UNCAC
cling quy dinh: “Xem xét tién hanh céc bién
phép can thiét cho phép tich thu tai sin ma
chua c6 ban an hinh su trong truong hop
khong thé truy t6 nguoi vi pham vi ly do
nguoi nay da chét, lan chon hodc vang mat,
hodc trong céc truong hop thich hop khac”.
Mdc du day la quy dinh co6 tinh tuy nghi va
khuyén nghi cac quoc gia thuc hién nhung
trong boi canh toan cau vé phong, chong
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tham nhting hién nay, quy dinh nay lai rat
c6 Y nghia, co gid tri tham khao va tng dung
khong chi cho riéng Viét Nam.

Hai la xudt phat tir chti truong, duong 101
chi dao ctia Dang.

bé tang cuong hiéu qua cong tac thu hoi
tai san tham nhiing, Dang da quyét liét chi
dao: “Xt ly dang phap luat, kip thoi, cong
khai can bg tham nhiing; tich thu sung cong
tai san tham nhiing, tai sdn c6 nguon goc tix
tham nhing”!; “Trong xtt ly tham nhiing
phai xdc minh r6, chinh x4c tai san ctua
nguoi c6 hanh vi tham nhiing; 4p dung kip
thoi cac bién phdp thu hoi t6i da tai san do
tham nhiing ma c6 trong qué trinh thanh
tra, kiém tra, kiém toan, diéu tra, truy to, xét
xt, thi hanh 4n”?; tiép tuc “nang cao hiéu
qua thu hoéi tai sén tham nhiing, lang phi”®.
bdc biét, gan day nhat, Pang yéu cau “ra
sodt, stta doi, bo sung, xay dung, hoan thién
co ché, chinh sdch, phép luat vé thu hoi tai
san bi that thoat, chiém doat trong cac vu dn
hinh su vé tham nhiing, kinh té&; co ché thu
hai tai san bi that thoét, chi€ém doat khong
qua thi tuc két toi”.

Ba la, xudt phat tir thuc tién quy dinh
trong vdn ban phdp luat cua Viét Nam.

Hién nay, viéc thu hoi tai san thong qua
thu tuc két toi da va dang la bién phép co
ban, dugc dp dung nhiéu nhat. Mac du,
bién phap nay da mang lai nhing két qua
nhét dinh nhung ty 1é thu hoi tai san con
thap so voi tai san thudc dién phai thu hoi
chua dat hiéu qua nhu mong doi. Cé nhiéu
nguyén nhan dan téi tinh trang nay, ddc
biét 1a nguyén nhan lién quan dén thé ché,
chinh sach, phédp luat. Cac van ban quy
pham phdp luat hién hanh, ké ca Luat
Phong, chong tham nhting, cac luat, bo luat
chuyén nganh, nhw: B¢ luat Hinh su;, B luat
Dan su;, Bo luat To tung hinh su;, BO ludt To
tung dan sw, Luat Thanh tra, Ludt Kiém
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todn... va nhitng quy dinh ctia Cong wéc ctia
Lién hiép qudc vé chong tham nhiing khong
quy dinh truc tiép veé thu hoi tai san bi that
thodt, chiém doat khong qua thu tuc két toi
ma vdn dé nay thuong dugc quy dinh
chung, khdi quét trong céc ché dinh, quy
dinh veé thu hoi tai sin tham nhang, tai san
do tham nhiing ma c6 hodc tai san co
nguon goc tir tham nhing.

Maéc du phap luat hinh sy va phép luat to
tung hinh sy hién hanh da quy dinh trong
qué trinh giai quyét vu an hinh sy, ngay ca
khi nguoi thuc hién hanh vi pham tdi chua
bi két 4n bang ban &n c6 hiéu luc phap luat
clia toa an thi viéc thu hoi tai san trong qua
trinh giai quyét vu 4n hinh sy van duoc thuc
hién qua co ché xtt Iy vat ching. Tuy nhién,
dua vao co ché nay dé thu hoi tai san lién
quan dén t6i pham trong céc vu &n hinh sy,
ddc biét la trong cac vu an hinh sy va kinh
té, tham nhiing van boc 16 han ché, vuéng
mdc. Cu thé:

(1) Phap luat vé thu hai tai san bi that
thoat, chiém doat con thiéu nhiéu ché dinh,
quy dinh co ban bao dam cho viéc t6 chtic
thuc hién trén thuc t€, nhu: chua quy dinh
thong nhédt quan niém, dac diém nhan dién
phuong thitc nay; chua quy dinh 16 cac hinh
thiic, bién phép, quy trinh thu hoi tai san bi
that thodt, chiém doat khong qua tht tuc két
t0i; ddc biét chua quy dinh r6 trach nhiém,
thdm quyén ctia cac co quan, t6 chiic trong
viéc thu hoi tai san bi that thoat, chiém doat
khong qua thu tuc két toi cing nhu moi
quan hé, trach nhiém phéi hop chia sé
thong tin gita cac co quan nay trong qua
trinh thuc hién hoat dong nay.

(2) Quy dinh phap luat vé phuong thtic
thu hoi tai san bi that thoat, chi€ém doat
khong qua thu tuc két toi chua dugc thé ché
hoa kip thoi, day du, toan dién céc chu
truong, quan diém ctia Dang va viéc noi luat
hoéa céac cong wdc quaoc té vé van dé nay.
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2. Mot s6 dé xudt hoan thién quy dinh
ctia phap luét vé phurong thiec thu héi tai san
bi that thoat, chiém doat khong qua thii tuc
két ti

Thit nhat, hoan thién quy dinh cta
phép luat vé phuong thic thu hoi tai san bi
that thoat, chiém doat khong qua thu tuc
két toi can phai dugc thé ché hoa va thuc
hién day da cha truong, duong 16i cta
bang vé van de nay. bay dugc coi la nhiém
vu chinh tri quan trong trong qué trinh
hoan thién Nha nuéc phap quyén & Viét
Nam. Tuy nhién, khi thé ché héa chua
truong ciia Pang, can phai dua trén thuc
tién cong tac thu hoi tai san va phong,
chong tham nhiting két hop véi viec hoc tap,
tham khao c6 chon loc nhitng kinh nghiém
clia cac quoc gia trén thé gioi vé linh vuc
nay dé phu hop véi Viét Nam.

Thit hai, hoan thién quy dinh ctia phap
luat vé phuong thic thu hoi tai san bi that
thodt, chiém doat khong qua thu tuc két toi
can phai bao dam tinh thong nhét, dong bo
voi phép luat vé phong, chong tham nhiing
nairiéng va ca hé thong phép luat néi chung.

Pham vi diéu chinh ctia phép luat vé thu
hoi tai san tham nhting rdt rong, qua trinh
thu hoi tai san rdt phtec tap, doi hoi su phoi
hop chit ché cta nhiéu chu thé nén viéc
hoan thién phap luat vé thu hoi tai san tham
nhiing doi hoi sy hoan thién dong bo khong
chi cia phép luat phong, chong tham nhiing
noi riéng ma ca hé thong phap luat noi
chung, trong dé dac biét luu ¥ dén nhing
dao luat cht chot truc tiép quy dinh vé thu
hoi tai san, nhw: B6 luat Hinh su, Ludt
Phong, chong tham nhiing; cac luat vé t6
chtic bd may nha nuéc, nhu: Ludt To chiic
Toa an nhan dan, Luat To chic, Vién Kiém
sdt nhan dan...

Thit ba, hoan thién quy dinh cta phap
luat vé phuong thiic thu hoi tai san bi that

thodt, chiém doat khong qua thu tuc két toi
phéi dugc quy dinh tap trung thong nhat
trong mot van ban quy pham phép luat c6
tinh 6n dinh. Trong van ban d6 can hoan
thién céc ndi dung sau:

(a) Quy dinh r6 khai niém, cdc dau hiéu
co bdn cua tai san bij that thodt chiém doat
dé lam co so cho viéc thu hoi

Hién nay, phap luat méi chi quy dinh tai
san tham nhing la tai san c6 dugc tit hanh
vi tham nhiing, tai san c6 nguon goc tirhanh
vi tham nhing ma chua quy dinh r6 khai
niém, dau hiéu nhan biét thé nao la tai san
c6 dugc tr hanh vi tham nhing hodc c6
nguon goc tir hanh vi tham nhting. Diéu nay
sé gay kho khan cho qua trinh 4p dung, tao
sukhong thong nhat vé cach hiéu va cach ap
dung trong thuc tién. Viéc thu hoi tai san bi
that thoat, chiém doat khong thong qua thu
tuc két tdi nén duoc tiép can tix goc do lién
nganh cua tdi pham hoc, xa hoi hoc va kinh
té hoc. Day sé dugc coi la phuong thiic thu
hoi tai san c6 hiéu qua cao vi chi can dwa vao
nghi ngod vé su hop 1y clia cdc tai san vuot
qué mtc thu nhap... 1a cé thé xtt Iy ngay van
dé tai san ma khong can truy ctu dén cling
xem cht s& httu da c6 hanh vi vi
pham/pham t6i cu thé 1a gi.

Chinh vi vay, quan niém vé thu hoi tai
san bi that thoat, chiém doat khong qua tha
tuc két tdi c6 thé dugc hiéu la quy trinh dac
biét ciia co quan nha nudc, khong can thong
qua viéc xét xtt nguoi c6 hanh vi vi pham ma
tap trung vao xu ly tai san bi nghi ngola c6
nguon goc hodc lién quan dén to6i pham
nham thu hoi tai san bat minh dé dé tra lai
cho chti s httu hop phéap hodc thu hoi vé
cho ngan sach nha nudoc.

V6i cach tiép can trén, thu hoi tai san bi
that thoat, chiém doat khong qua thu tuc két
t0i c6 mot so dac diém sau:

(1) Phuong thikc thu hoi tai san bi that
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thodt, chiém doat khong qua thu tuc két toi
it pho bién hon so v6i thi tuc thu hoi tai san
thong qua tht tuc két tdi. Thu hoi tai san
thong qua thu tuc két tdi la phuong thiac phd
bién dugc hau hét cac quoc gia st dung.
Phuong thiic nay thuong dugc thyc hién
thong qua cac hoat dong: khai to, diéu tra,
truy to, xét xtr va thi hanh ban 4n, quyét dinh
ctia Toa &n da c6 hiéu luc phédp luat. Phuong
thic nay la s cong nhén ctia xa hoi vé ban
chat toi pham tham nhiing va trach nhiém
gidi trinh cia nguoi pham tdi. Mau chét ctia
phuong thitc nay doi hoi phai chiing minh
nguon goc bat hop phap tai san do pham tgi.
Vi vy, phuong thitc nay sé khong thuc hién
dugc khi tdi pham bo tron, hodc bi chét hay
khong c6 day du cac chiing ctt chiing minh
toi pham. Khac phuc nhting han ché trén,
phuong thiic thu hai tai san bi thét thodt,
chiém doat khong qua thu tuc két toi ra doi.
Day 1a mot phuong thie tich thu tai san moi,
mang lai nhiing hiéu qua déng ghi nhan.

(2) Phuong thic thu hoi tai san bi that
thodt, chiém doat khong qua thu tuc két toi
la phuong thic thu hoi tai san httu hiéu.
Phuong thttc nay gitp cho cac co quan nha
nudc thuan tién hon trong viéc chimg minh
nguon goc tai san bat hop phap cta nguoi
thuc hién hanh vi tham nhtng. Pong thoi,
gilip co quan c6 tham quyén thu hai triét dé
hon tai san ctia Nha nudc bi chiém doat,
that thoat trong cac vu 4n tham nhing, kinh
té. Phuong thitc nay con ho trg, tdng cuong
cho viéc kiém soat tai san thu nhap cua
nhiing nguoi cé chiic vy, quyén han, nang
cao hiéu qua cong tac giam sat, thanh tra,
phong ngtra cac hanh vi sai trdi ctia nhting
nguoi c6 chic vy, quyén han, giam thiéu
nguy co tham nhiing, lam giau bat chinh,
nhdt la khi phuong thtic nay duoc xem la
bién phap thu hoi tai san bo sung khi viéc
thu hoi tai san bi that thoat, chiém doat qua
thu tuc két toi khong hiéu qua.
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(b) Quy dinh ro trdch nhiém, thdm
quyén cta cdc co quan, to chiic

Viéc thu hoi tai san bi that thoat, chiém
doat khong qua thu tuc két toi cting nhu moi
quan hé, trach nhiém phoi hop chia sé
thong tin gitta cac co quan trong qué trinh
thuc hién hoat dong nay. Phuong thirc thu
hoi tai san bi that thoét, chiém doat khong
qua thu tuc két to6i nén van con khd méi meé
¢ Viet Nam; méi chi ¢6 céc co quan thanh
tra, ki€ém todn c6 tham quyeén, trach nhiém
lién quan dén van dé nay, con cac co quan
tién hanh to tung thi tuy c6 dé cap dén
nhung trach nhiém, thdm quyén trong linh
vire nay lai chua thuc sy dugce quy dinh ro
rang. Bén canh do, trach nhiém phai hop va
chia sé thong tin gitta cdc co quan trén cling
chua dugc quy dinh cu thé, diéu nay clng
lam giam tinh hiéu qua trong qua trinh thyc
hién phuong thiic thu hoi tai san. Vi vay, can
thiét phai xay dung mot co quan c6 thdm
quyén chuyén trach vé linh vuc nay.

(c) Quy dinh r6 cdc hinh thtic, bién phap,
quy trinh thu hoi tai san bi that thodt, chiém
doat khong qua thti tuc két toi

Hién tai, Ludt Phong, chong tham nhiing
chua quy dinh cu thé hinh thic, bién phap,
quy trinh thu hoi tai san tham nhtng. Diéu
nay khién viéc nhan thic va ép dung trong
thuc tién con chua thong nhat, dong bo.
Hon thé ntta, phuwong thiic thu hoi tai san bi
that thoat, chiém doat khong qua tht tuc két
téi van con ma6i mé. Do do, dé khac phuc
tinh trang nay, phép luat vé thu hoi tai san
bi thét thodt, chi€ém doat khong qua tht tuc
két toi can phap dién hoa cac quy dinh phap
luat dang nam rai rdc & cac van ban quy
pham phap luat.

Thit tu, hoan thién quy dinh cua phap
luat vé phuong thiic thu hoi tai san bi that
thodt, chiém doat khong qua tht tuc két toi,
phai noi luat hoéa toan dién céc cong uwoe
qudc té vé phong, chong tham nhiing ma
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Viét Nam ky két, tham gia; dong thoi, phai
tham khao, hoc tap kinh nghiém cua cac
nuoc trén thé gioi. Viét Nam da tham gia
UNCAC va mot s6 diéu woc quoc té khac lién
quan dén phong, chong tham nhting. Vi vay,
viéc hoan thién quy dinh vé phuong thiic
thu hoi tai san bi that thoat, chiém doat
khong qua thu tuc két tdi n6i riéng va phap
luat vé phong, chéng tham nhiing néi chung
can phu hop véi cac quy dinh trong cac cong
uoc trén. Viec ndi luat hda nhiing tiéu chuan
dugc quoc té thira nhan vé thu hoi tai san
tham nhiing vira 1a trdch nhiém cua Viét
Nam voi tu cach 1a thanh vién tham gia cac
cong udc ndi trén, vira la cohoi thic ddy cac
quan hé hgp tac qudc té cling nhu cac hoat
dong tuong trg tu phép trong céc hoat dong
lién quan dén thu hoi tai san va phong
chong tham nhing.

3. Két luan

Thu hoi tai san bi that thoat, chiém doat
ludn dugc Dang va Nha nudc quan tam va
chi dao quyét liét. Trong boi canh hoi nhap
qudc té ma Viét Nam lai 1a thanh vién cta
UNCAGC, cung v6i viéc thu hoi tai san bi that
thodt, chiém doat thong qua thu tuc két toi
chua thuc su hiéu qua, trach nhiém nghién
cttu va hoan thién quy dinh ve thu hoi tai
san bi that thoét, chiém doat khong qua thu
tuc két toi dugc xdc dinh 1a mot trong cac
nhiém vu trong tam gop phan trong cong tac
phong, chong tham nhing hién nay(J
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