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HOAT PONG CUA NGUGI BAO CHUA VE BAO VE QUYEN
CUA NGUO BI BUOC TOI TRONG T0 TUNG HiNH SU

TANG VAN HOANG"
NGUYEN ANH HOANG™

Quyén bao chita ctia ngudi bi bufc toi c6 méi quan hé chdt ché véi ngudi bao chita béi vi
nguoi bao chita c6 vai tré bdo vé quyén va lpi ich hop phép ctia nguoi bi budc t6i; gép phdn
cung véi co quan tién hanh t6 tung tim ra su that khdch quan ctia vu 4n; khdc phuc tinh trang
truy t6, két 4n oan. Bai viét phan tich, Iam r6 khdi niém vé ngudi bao chita, ngudi bi budc tgi,

néu quy dinh m@t s6 quyén ctia ngudi bao chita va nguéi bi budc toi trong t6 tung hinh su.

Trén co s¢ do, kién nghj sita d6i, b6 sung mdt s6 quy dinh ctia Bg ludt T6 tung hinh sy ndm
2015 cho phii hop véi thuc tién.

Tirkhéa: Bao vé quyén va loi ich hop phdp; nguoi bao chita; nguoi bi budc toi; to tung hinh su.

The right to defend of the accused is closely connected with defense lawyers since they play
a crucial role in protecting the legal rights and interests of the accused, contribute together
with judicial authorities to uncovering the objective truth of the case, and preventing
wrongful prosecution and conviction. This article analyzes and clarifies the concepts of
defense lawyers and the accused, outlining a number of rights of defense lawyers and accused
persons in criminal proceedings. On that basis, it is recommended to amend and supplement
some provisions of the 2015 Criminal Procedure Code to suit the reality.
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1. b4t van dé

Hoat dong bao chtta dugc thé hién tap
trung, day du nhat ¢ giai doan xét xt, dac
biét 1a xét xtt so thdm. B9 Iudt To tung hinh
sunam 2015 la nén tang dé thuc hién hoat
dong bao chtra, bao dam quyén bao chita
ctia cac duong su trong vu an. Trong do, vai
tro cia nguoi bao chira doi voi nguoi bi budc
t0i 1a rdt quan trong, gop phan bao vé quyén
con nguoi cia nguoi bi budc toi, bao vé cong
ly, bao dam giai quyét vu a&n mot cach khach
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quan va bao vé phap ché xa hoi cht nghia,
bao dam trat ty phép luat.

2. Nguoi bao chira va nguoi bi budc toi
trong t6 tung hinh sy

Thit nhat, vé nguoi bao chita.

Tai khoan 1 Diéu 72 B¢ luat To tung hinh
srndm 2015 quy dinh: “Nguoi bao chita la
nguoi dugc nguoi bi budc toi nho bao chira
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hodc co quan c6 thadm quyén tién hanh to
tung chi dinh va dugc co quan, nguoi co
thdm quyén tién hanh t6 tung ti€p nhan viéc
dang ky bao chita”. Khai niém vé nguoi bao
chita, theo t6 tung hinh sy Viét Nam c6
nhiing ddc di€ém cu thé, chuyén biét can phai
xem xét dudi goc do ly luan va thyc tién.
Trong mot nghién ctru: “Nguoi bao chira la
nguoi tham gia té tung véi muc dich lam sang
t0 nhing tinh tiét lién quan dén su that cta
vu 4n nham ching minh vé su vo toi hoac
giam nhe trach nhi¢m hinh sy ctia bi can, bi
céo va gitip bi can, bi cdo vé mat phap ly can
thiét”!. Mot quan diém khic cho rang:
“Nguoi bao chtta trong to tung hinh sy la
nguoi tham gia td tung dé chiing minh sy vo
to0i hodc lam giam nhe trach nhiém hinh sy
ctia nguoi bi budc t6i, gitp nguoi bi budc toi
vé mat phap ly nham bao vé quyén va lgi ich
hop phap cta hg, dong thoi thong qua do gop
phan béo vé phép ché xa hoi cht nghia”?.

Thit hai, vé nguoi bi bugc toi.

Nguoi bi budc toi gom nguoi bi bat,
nguoi bi tam git, bi can, bi cdo. Trong do,
phap luat hién hanh khong dinh nghia thé
nao la nguoi bi bat, tuy nhién trén thuc té,
nguoi bi bat 1a nguoi c6 ddu hiéu thyuc hién
hanh vi pham t9i, bi co quan c6 tham quyén
ra quyét dinh bat gitt theo quy dinh phéap
luat. Thuat ng “nguoi bi budc tdi” lan dau
tién xudt hién trong Diéu 31 Hién phdp nam
2013. D€ cu thé hoa quy dinh vé nguoi bi
budc t6i trong Hién phdp nam 2013, B) luat
To tung hinh sy nam 2015 da c6 nhiéu quy
dinh cu thé lién quan truc ti€p dén nguoi bi
budc t0i, trong d6 co viéc giai thich thuat ngtt
“nguoi bi bugc toi” va xac dinh cac quyén,
nghia vu ctia nguoi bi bugc toi.

biém d khoan 1 Diéu 4 B¢ ludt To tung
hinh s nam 2015 da dua ra khéi niém vé
nguoi bi budc tdi nhu sau: “Nguoi bi budc toi
gom nguoi bi bat, nguoi bi tam git, bi can, bi
cdo”. Co thé thay, noi ham cua khai niém
nguoi bi budc toi mai chi dimg lai & hinh

thuc liét ké voi tu cach 1a cac cht thé tham
gia t0 tung hinh sy ma chua lam ro dugc mot
céach khai quat noi dung vé cac thanh t6 tao
nén cht thé do. Do dd, can thiét phai nghién
ctru va tim ra mot khai niém thong nhat ve
nguoi bi budc toi dé c6 co sd xac dinh chinh
xac dia vi phap ly ctia ho.

Tt ly do trén, c6 thé hiéu: nguoi bi budc
toi 1a nguoi hodc phap nhan thuong mai ma
co quan, nguoi c6 tham quyén, bang quyét
dinh t6 tung, x4c lap tu céch cua ho la nguoi
bi gitt trong truong hgp khan cdp, nguoi bi
bét, nguoi bi tam gitt, bi can, bi cdo theo quy
dinh cta phép luat t6 tung hinh sukhi c6 can
ctt cho rang, ho da thyc hién hanh vi c6 ddu
hiéu t6i pham hodc da thuc hién hanh vi
pham t0i.

3. Quy dinh phap luat vé quyén ctia ngudi
bao chita va nguoi bi budc tdi trong t6 tung
hinh su

a. Quy dinh phdp luat vé quyén ctia nguoi
bao chita trong to tung hinh su

Nham bao dam cho ngudi bao chtta thuc
hién dung chiic nang, quyén han ctia minh,
bao dam su cong bang, dan cht va khach
quan trong t6 tung hinh sy, khoan 1 Diéu 73
B¢ luat To tung hinh syndam 2015 quy dinh
cu thé quyén ctia nguoi bao chtta nhu: “gap,
héi nguoi bi budc tdi; c6 mat khi lay loi khai
cta nguoi bi bat... dinh gid lai tai san; doc,
ghi chép... quyét dinh ctia toa én néu bi cdo
la nguoi dudi 18 tudi, nguoi cé6 nhuge diém
veé tam than hoac thé chat theo quy dinh ctia
B0 luat To tung hinh su.

Nhu vay, so voi Bo Iudt To tung hinh su
nam 2003, B¢ ludt To tung hinh synam 2015
da bo sung mot s6 quy dinh méi vé quyén va
co ché bao dam cho nguoi bao chita thuc
hién t6t cdc quyen do, cu thé nhu sau:

(1) C6 mat khi lay 1oi khai ctia nguoi bi
bat, bi tam git, khi héi cung bi can va néu
nguoi c6 tham quyén tién hanh 14y 1oi khai,
héi cung dong y thi dugc hoi nguoi bi bét,
nguoi bi tam gitt, bi can.
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(2) Sau méi lan lay loi khai, héi cung ctia
nguoi co tham quyén két thic thi nguoi bao
chita c6 thé hoi nguoi bi bat, nguoi bi tam
git, bi can.

(3) bugc co quan c6 thdm quyén tién
hanh t6 tung bao trude vé thoi gian, dia diém
ldy loi khai, hoi cung va thoi gian, dia diém
tién hanh hoat dong diéu tra khac theo quy
dinh ctia B9 luat To tung hinh s.

(4) Dé nghi thay doi, hiy bé bién phap
ngan chadn, bién phap cudng ché; thu thap
chiing ctt, kiém tra, danh gid, trinh bay y kién
veé chtng ct, tai liéu, do vat lién quan va yéu
cau nguoi c6 tham quyén tién hanh to tung
kiém tra, ddnh gia.

Vé thoi diém nguoi bao chtta dugce tham
gia to tung, Di€u 74 B¢ luat T6 tung hinh su
nam 2015 quy dinh nhu sau: “Nguoi bao
chtta tham gia t6 tung tr khi khoi t6 bi can.
Truong hop bat, tam gitt nguoi thi nguoi bao
chtta tham gia t6 tung ttr khi nguoi bi bat co
mat tai tru sé clia co quan diéu tra, co quan
duogc giao nhiém vu tién hanh mot sé hoat
dong diéu tra hoac tir khi c6 quyét dinh tam
gitt. Trong treong hop can gitt bi mat diéu tra
déi voi cdc toi xam pham an ninh quoc gia
thi vién truong vién kiém sat c6 tham quyén
quyét dinh dé nguoi bao chita tham gia to
tung tir khi két thiic diéu tra”. Quy dinh nay
duoc coi la mot diem moi caa Bé Iuat To
tung hinh synam 2015, cho phép nguoi bao
chtta khong chi tham gia tirkhi khoi t6 bi can
ma con tham gia tit khi khoi t6 vu an. Theo
do6, nguoi bi budc toi co thé thuc hién quyén
bao chita bdt ctt thoi diém nao hodc giai
doan nao dé nguoi bao chita gitp bao vé
quyeén va loi ich hop phap cho minh.

Tt quy dinh ctia Hién phdp nam 2013 c6
thé khang dinh, nguoi bao chtra c6 vai tro rat
quan trong va la cha thé khong thé thiéu
trong hoat dong t6 tung hinh su. Vi vay, phap
luat t0 tung hinh su can phai c6 nhiing quy
dinh r6 rang, cu thé vé quyén va nghia vu ctia
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nguoi bao chtta, bao dam cho chu thé nay
thyc hién ding chtic nang, vai tro ciia minh.

b. Quy dinh phdp Iuit vé quyén cta
nguoi bi bugc tdi trong to tung hinh su

Theo quy dinh ctia B9 ludt To tung hinh
swrnam 2015, tdt ca nguoi bi budc toi déu co
quyén twbao chita, nho nguoi bao chira. Tuy
nhién, khoan 1 Diéu 76 c6 quy dinh ve viéc
chi dinh nguoi bao chia:

“Trong céc truong hgp sau day néu nguoi
bi budc t0i, nguoi dai dién hodc nguoi than
thich ctia ho khong moi nguoi bao chia thi
co quan c6 thdm quyén tién hanh t6 tung
phai chi dinh nguoi bao chita cho ho:

(1) Bi can, bi cdo vé tdi ma Bo ludt Hinh
sur quy dinh mtic cao nhat ctia khung hinh
phat 1a 20 ndm tu, tu chung than, tit hinh;

(2) Nguoi bi budc toi c6 nhuge diém ve
thé chat ma khong thé twbao chita; nguoi co
nhuoc diém vé tam than hoac la nguoi dudi
18 tudi”.

V6i quy dinh nay co6 thé thdy, ngoai
quyeén tu bao chita, nho nguoi bao chia thi
nguoi bi bugc toi con co quyen duge co quan
c6 thdm quyen tién hanh t6 tung chi dinh
nguoi bao chita cho hg trong nhiing truong
hop luat dinh. D€ quyén bao chita ctia nguoi
bi budc tdi dugc bao dam, Bo Iudt To tung
hinh sunam 2015 da quy dinh cu thé tai Diéu
57, 58, 59, 60, 61, 73.

Tai Diéu 16 B¢ luat To tung hinh sunam
2015 quy dinh vé bao dam quyén bao chtra
ctia nguoi bi budc t6i: “Nguoi bi budc tdi co
quyen tu bao chtta, nho luat su hodc nguoi
khac bao chita. Co quan, nguoi c6 thdm
quyén tién hanh t6 tung c6 trach nhiém
thong bdo, giai thich va bao dam cho nguoi
bi bugc tdi, bi hai, dwong su thue hién day da
quyén bao chia, quyén va lgi ich hgp phap
cta ho theo quy dinh ctia B9 ludtnay”. Nhu
vay, quyén bao chtta dugc bao dam thé hién
1a nguoi bi bugc toi dugc: bao dam quyén tu
bao chita, bdo dam quyén nho nguoi bao
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chita va bao dam thong qua viéc chi dinh
nguoi bao chtra (quyén c6 nguoi bao chita).
Con cht thé ctia quyén bao chita la nguoi bi
budc tdi, vay tiic la bao gom nguoi bi bét, bi
tam git, bi can, bi cdo. Chinh vi vay, quyén
bao chita xudt hién tur khi gitt nguoi trong
truong hop khan cédp, bat nguoi, c6 quyét
dinh tam gitt hay khi c6 quyét dinh khéi to bi
can va két thuc khi vu 4n duoc dua ra xét xtr
va ban an c6 hiéu luc phép luat.

Trong mot s6 truong hop vu an bi dinh
chi khi khong c6 can ct budc t6i thi chiic
nang bao chia sé két thuc som. Nhu vay,
nguoi bi budc toi trén co sé cac quyeén ma
phap luat quy dinh dé€ bac bé mot phan hoac
toan b su budc toi, nham go toi hodc lam
giam nhe trach nhiém hinh sy, dong thoi bao
vé cac quyén va loi ich hop phép trong cac
giai doan to tung.

4, Nhing bat cap, vuéng mic

Thit nhat, trong thuc t€ hién nay, ty 1é
nguoi bao chita ma cht yéu la doi ngt luat
su tham gia bao chtta cho nguoi bi tam git,
tam giam, bi can, bi cdo hay bao vé cho bi hai
trong cac vu 4n hinh sy van con rét thap.
Thuc t€ can phai dugc thira nhan 1a doi nga
luat su Viét Nam hién nay da va dang tham
gia vao cac vu an hinh sy véi s6 vu an rét it 6i
$0 v0i cac vu an hinh su da duoc khéi to, diéu
tra, truy to va xét x.

Thit hai, nhan thitc ctia cac chu thé tién
hanh t0 tung cling chua thuc sy dé cao viéc
phai bao dam thyc thi ding dan nhat quyén
hién dinh vé bao chta. C6 thé dé nhan thdy
diéu nay khi nhiing nguoi bi tinh nghi, bi
buoc tdi ngay tix ltic dau da khong dugc giai
thich day dii quyén ctia minh, nhu: c6 quyén
im lang, c6 quyén tubao chita, c6 quyén nho
nguoi bao chtra va can phai dugc dép tng
ngay ttic khdc..., trudc khi tién hanh cac buéc
ti€p theo ctia quy trinh t6 tung khéach quan.

Thit ba, theo quy dinh vé thi tuc dang ky
bao chita tai Diéu 78 Bg luat To tung hinh s
nam 2015 quy dinh viéc déng ky bao chta

mot cach ro rang va cu thé, tuy nhién, trong
thuc tién van con nhiing vuéng mac, bét cap,
han ché, cu thé: quy dinh khi dang ky bao
chtra, nguoi bao chita phai xudt trinh nhiéu
céc loai gidy to: luat swxuat trinh Thé Luat su
kém theo ban sao c6 chiing thuc va gidy yéu
cau luat su cia nguoi bi budc tdi hodc ctua
nguoi dai dién, nguoi than thich ctia nguoi bi
budc toi.

Thit tu, tai khoan 1 Diéu 73 Bo Iuat To
tung hinh suynam 2015, viéc nguoi bao chita
c6 mat khi 1dy 10i khai, hdi cung va néu diéu
tra vién dong y thi méi dugc hdi nguoi bi tam
gitt, bi can la quy dinh chua thuc sy tao diéu
kién thuan loi cho nguoi bao chita, dong thoi
c6 thé lam anh hudéng dén chat lugng cta
viéc lay loi khai, héi cung.

5. Hoan thién cac quy dinh phép luat vé
hoat dong ctia nguoi bao chita trong viéc bao
vé quyén clia nguoi bi budc toi trong td tung
hinh su

Mot Ia, can bo sung cho bi can, bi cdo
quyén dé nghi co quan c6 thdm quyén tién
hanh t6 tung thu thap chiing ct va quyén
duoc dé nghi gap riéng nguoi bao chira dé bi
can, bi cdo thuc hién t6t quyén bao chita ctia
minh khi ho khong du diéu kién dé nho
nguoi khac bao chita, cac nha lam luat can
nghién cttu bo sung thém quyén “dé nghi co
quan c6 tham quyeén tién hanh t6 tung thu
thap chiing c” vao Diéu 60, 61 Bo luat T6
tung hinh synam 2015.

Hai Ia, quy dinh cu thé quyén duoc doc,
ghi chép va sao chup nhiing tai liéu trong ho
so vu an sau khi két thac diéu tra tai cac co
quan tién hanh t6 tung nham tao diéu kién
cho nguoi bao chita, can c6 van ban huéng
dan cu thé va c6 thé stra di bé sung khoan 4
biéu 232 B¢ luat T6 tung hinh synam 2015
theo huong sau: “Co quan diéu tra c6 trach
nhiém thong bdo cho nguoi chita ho sovu an
da dugc chuyén sang Vién kiém sat, quyén
doc, ghi chép va sao chup tai liéu trong ho so
vu 4n sau khi két thac diéu tra sé do Vién
Kiém sat bao dam cung cdp”.
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Phép luat hién nay chua c6 mot ché tai
nao cing nhu chua c6 quy dinh vé trach
nhiém cua cdc co quan tién hanh t6 tung, cd
nhan, t6 chiic khac c6 hanh vi can tré, gay
kho khan cho hoat dong ctia luat swhoac cac
hanh vi c6 tinh che gidu, khong cung cap cac
tai liéu, chiing ctt ctia c4c cé nhan, t6 chic
khi luat su bao chita vu &n lién quan c6 yéu
cau. Can dugc coi do la nhing hanh vi vi
pham nghiém trong t6 tung hinh sy dé c6
ché tai xtt ly. Vi vay, can thiét phai bo sung
cac quy dinh vé ché tai d6i voi nhiing ca
nhan, co quan, t6 chiic c6 hanh vi can tro,
gay kho khan khi luat su thuc hién cac quyén
dé bao chita cho bi cdo bao dam cho viéc giai
quyét vu an duoc kip thoi, nhanh chéng,
khach quan va dang phap luat, tranh truong
hop dan dén oan, sai trong t6 tung hinh su.

Ba Ia, can quy dinh chi tiét, cu thé ve
quyén “gap, héi nguoi bi bugc t6i” tai diém
a khoan 1 Diéu 73 B9 ludt Té tung hinh su
ndm 2015. Quy dinh chung chung nay da gay
khong it kho khan cho hoat dong gap, hoi
trao doi voi nguoi bi budc t6i cua luat su.
Chua c6 quy dinh huéng dan vé hoat dong
gap, hoi nay dugc thuc hién theo trinh ty,
thi tuc hay quy dinh nao. Vi du: quy dinh vé
thoi gian, trinh ty, thl tuc luat su gap nguoi
bi budc toi, viéc gap nay la gdp riéng hay co
su gidm sat cua can bo tu phap va quy dinh
vé bdo dam bi mat thong tin trao dai gita
luat su va nguoi bi bugc toi khong?

Chinh viéc chua c6 quy dinh nao vé hoat
dong nay da gay kho khdn cho luat su khi
thuc hién gdp mdt doi voi nhiing nguoi bi
budc toi dang bi tam giam, tam gi theo
dang trinh ty ctia t6 tung. Khi tham khao
phép luat & mot s6 nudc phét trién cho thay,
viéc gdp g0 gitta luat su va nguoi bi budc toi
dugc to chtic gap riéng dé bao dam bi mat
thong tin trao déi va c6 quy dinh vé trinh tu,
thu tuc r6 rang.

Bon Ia, stra d6i quy dinh vé su c6 mat cia
luat su bao chia tai phién toa. Tai quy dinh
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Diéu 291 B¢ luat To tung hinh synam 2015:
“... Néu nguoi bao chtta ving mat khong vi
ly do bat kha khang hoac khong do trd ngai
khach quan hodc dugc triéu tap hop Ié lan
thtt hai ma van vang mat thi Toa 4n van m¢&
phién toa xét xit”. Viéc quy dinh nay la
khong phu hgp, mé phién toa trong truong
hop nay sé khong bao dam dugc quyén bao
chita cho bij cdo cling nhu sé khong bao dam
duogc giai quyét khach quan cta vu an. Vi
vay, can quy dinh luat su vding mat lan tht
hai ma c6 ly do chinh dang hodc tr¢ ngai
khach quan thi toa an quyét dinh hoan
phién toa, truong hop néu luat su da gui
trudc ban bao chita va bi cdo dong y thi toa
an van mo phién toa xét xtt binh thuong. Co
thé stta quy dinh trén nhu sau: “... Truong
hop nguoi bao chita ving mat lan thi nhat
vi ly do bét kha khang hodc do tré ngai
khach quan thi Toa an phai hoan phién toa
va triéu tap lan thit hai. Néu nguoi bao chtra
vang mat lan thi hai cting vi Iy do bat kha
khang hoac do tré ngai khach quan thi toa
an van ti€p tuc hoan phién toa. Truong hop
vang mat lan thit hai ma khong vi Iy do bat
kha khang hodc tré ngai khach quan nhung
nguoi bao chita da gui ban bao chita thi Toa
4n van m& phién toa xét xit"(J
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