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PHAP LUAT AN SINH XA HOI DOI VoI
NGUOI LAO DONG NUGC NGOAI G VIET NAM

TRAN THI LE HANG”

Trong xu thé toan cdu héa va hoi nhdp qudc t€ sdu rong, lao déng di cu & Viét Nam theo
huéng ngay cang da dang, ddc biét, khi Viét Nam chinh thitc tro thanh vién ctia Hiép dinh
doi tac toan dién va tién by xuyén Théi Binh Duong. Viét Nam tré thanh diém dén Iy tiong
dé lao dong va sinh sOng ctia cong dén toan c4u. Lao dong nueéc ngoai vao Viét Nam lam viéc
ngay cang ting , dong nghia véi viéc bido dim quyén loi va nghia vu ctia ho, trong d6 c6 quyén
an sinh x4 hoi. Bai viét phin tich thuc trang phdp ludt an sinh x4 hgi déi véi lao dong nuéc
ngoai & Viét Nam theo cam két vé lao dong trong Hiép dinh doi tic toan dién va tién bo xuyén
Thdi Binh Duong va dé xudt kién nghij hoan thién phdp luat an sinh x4 hoi déi véi lao dong
nuéc ngoai tai Viét Nam hién nay.

Tirkhéa: An sinh xa hoi; Hiép dinh doi tac toan dién va tién bo xuyén Thdi Binh Duong; lao
dong nuoc ngoai; phap luat.

In the context of globalization and deep international integration, migrant workers in Viet
Nam are increasingly diversified, especially when Viet Nam officially becomes a member of
the Comprehensive and Progressive Agreement for Trans-Pacific Partnership. Viet Nam
becomes an ideal destination for global citizens to work and live. Foreign workers are increasingly
entering Viet Nam to work, which means that their rights and obligations including the right
to social security should be ensured. The paper analyzed the current situation of the legislation
on social security for foreign workers in Viet Nam in accordance with the commitment on
labor stated in the Comprehensive and Progressive Agreement for Trans-Pacific Partnership
and proposed recommendations to improve the current legislation on social security for
foreign workers in Viet Nam.

Keywords: Social security; Comprehensive and Progressive Agreement for Trans-Pacific
Partnership; foreign workers; legislation.
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1. Khai quét vé b6i canh thuc hién Hiép
dinh d6i tac toan dién va tién bo xuyén Thai
Binh Duong d6i voi nguoi lao dong nudc
ngoai ¢ Viét Nam

Hiép dinh doi tac toan dién va tién bo
xuyén Thai Binh Duong (CPTPP) la Hiép
dinh thuong mai tu do (FTA) thé hé mai voi
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tiéu chudn cao, 1an dau tién ma Viét Nam
tham gia, c6 tac dong truc tiép t6i nhiéu ché
dinh phap luat noi dia cua Viét Nam. Hiép
dinh CPTPP dugc ky két vao ngay 08/3/2018
(c6 gid tri hiéu luc ké tirngay 14/01/2019 doi
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voi Viét Nam), bao gom 11 nudc thanh vién
tham gia. CPTPP voi nhtng tiéu chudn cao,
toan dién va can bang nham muc tiéu thic
ddy tang truong kinh t€, ho trg tao viéc lam
moai, tdng nang sudt va stc canh tranh; nang
cao mic song, giam do6i nghéo & cac nudc
thanh vién, bao vé moi truong va quyén cta
nguoi lao dong. Trong do, bao dam an sinh
xa hoi (ASXH) 1a mot trong nhiing ndi dung
cta quyen vé lao dong va la mot trong nhiing
quyén dugc thong qua trong vong dam phan
cuoi cung ctia CPTPP truoc khi ky két. Noi
dung nay dugc thé hién toan bo trong
Chuong 19 vé6i 15 diéu, quy dinh vé lao dong
cting nhu cac cam két vé lao dong rang budc
cac nuoc thanh vién.

Khi Viét Nam tr¢ thanh thanh vién
CPTPP da tao co hoi cho thi truong Viét Nam
thu htit cdc nha dau tu nuéc ngoai va nguoi
lao dong nudc ngoai (LDNN) di cu vao lam
viéc tai Viet Nam. Nguoi LDNN c6 du diéu
kién theo quy dinh ctia phap luat dé lam viéc
tai Viét Nam duoc quy dinh r6 tai khoan 1
Diéu 151 B¢ Iudt Lao dong nam 2019. Doi
twong nay duoc quy dinh lao dong dudi cac
cong viéc khac nhau (Diéu 2 Nghi dinh s6
152/2000/ND-CP ngay 30/12/2020 cla
Chinh phti quy dinh vé nguoi LDNN lam viéc
tai Viet Nam va tuyén dung, quan ly nguoi
lao dong Viét Nam lam viéc cho t6 chtic, cd
nhan nudc ngoai tai Viet Nam).

Tinh dén hét thang 7/2019, c6 91.200
LDNN dang lam viéc tai Viét Nam, trong do6
81.900 nguoi thudc dién cép gidy phép. Sau
15 nam, s6 LDNN nam 2019 tang gap gan 10
lan so voi nam 2005 va gap 1,4 1an so voi nam
2015'. C6 thé thdy, xu huong LDNN lam viéc
& Viet Nam ngay cang tang cao. Ve tinh hinh
quan ly LDNN tai Viét Nam, tinh dén dau
thang 4/2021, c6 101.550 LDNN lam viéc tai
Viét Nam, trong d6 lao dong gitt vi tri quan ly
chiém gan 12%, gidm doc diéu hanh hon 8%
va dong nhét 1a chuyén gia voi 58%. LDNN
dén tr 110 quoc gia va vung lanh tho, trong
do6 phan lén la tir Trung Qudc, Han Quadc,

Nhat Ban, Dai Loan (Trung Quéc). Trong so
hon 100.000 LDNN ¢ Viét Nam, s6 lao dong
thudc dién duoc cap phép lao dong méi hoac
cdp lai chiém t6i hon 93%. LDNN lam viéc tai
Viet Nam chu yéu tap trung tai cidc thanh
pho 16n hodc céc dia phuong c6 duw dn 16m véi
nhiéu nha thau nudc ngoai thi cong, nhu: Ha
NoOi v6i hon 4.400 nguoi, Bic Giang hon
4.600 nguoi, Long An hon 5.600 nguoi, TP.
Ho Chi Minh hon 27.000 nguoi®.

Ngoai nhiing tdc dong voi doi song kinh
té nuoc ta thi mot thuc trang vé quyén ctia
LDNN chua duoc bao dam mot cach hiéu
qud, dan t6i nhitng kh6 khan nhat dinh trong
viéc thuc thi nhting quy dinh phap ly, ho
khong hiéu biét hét nhing quyén lgi ctia ho
duoc hudng nén viéc bao dam quyén lgi cho
ho vé ASXH, bdo hiém xa hoi (BHXH), béo
hiém y té (BHYT), bao hiém that nghiép
(BHTN) va céc van dé vé nha 6, cu tra, tiép
can cac dich vu: dich vu y té; dich vu gido duc
dao tao; dich vu thong tin, thé thao, khoa
hoc; dich vu viéc 1am; dich vu cong dong va
tro giup xa hoi... bi han ché.

2. Thyc trang phap luét an sinh x4 hoi dai
v6ilao dong nuedc ngoai & Viet Nam

LDNN lam viéc tai Viét Nam phai tuan
theo phap luat lao dong Viét Nam va dugc
phép luat Viét Nam bao vé, trtt truong hop
Diéu wdc qudc t€ ma nudc CHXHCN Viét
Nam la thanh vién c6 quy dinh khéc. Trén co
sO nhitng ddc trung ctia doi tuong LDNN,
Viét Nam x4c 1ap cac noi dung phép ly bao
dam ASXH dai voi LDNN kha day du nhu doi
voi nguoi lao dong Viét Nam. Cu thé trong B
luat Lao dong ndm 2019, Ludt BHXH nam
2014 va Nghi dinh s6 143/2018/ND-CP ngay
15/10/2018 ctia Chinh pht quy dinh chi tiét
Luat BHXH va Ludt An toan, vé sinh lao dong
vé BHXH bét budc doi voi nguoi lao dong 1a
cong dan nuoc ngoai lam viéc tai Viet Nam.

Mot Ia, néu phép luat khong xac dinh
nhiing quyén va nghia vu phap ly dac biét
doéi voi LDNN thi ho duong nhién van sé
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duogc huong quyén va nghia vu ASXH nhu
nguoi lao dong cua nudc sé tai, bao dam
quyén khong bi phan biét doi xi trong lao
dong theo cam két vé lao dong trong CPTPP.
Tuy nhién, cac quyén, nghia vu cia LDNN
bi tdc dong boi yéu t6 quoc tich, cu tra la
nhitng yéu t6 mang tinh “rao can” hodc “hd
tro” cua quoc gia, viéc bao dam ASXH c6 thé
bi han ché, ngoai viéc phai dap ting céc yéu
cau nhat dinh, nhu: vé xudt - nhap canh, cu
trd, cong viéc, trinh do... thi con phai xem
xét dén cac nguyén tac bao ho cong dan va
céc yéu cau vé an ninh xa hoi ctia nuoc ti€p
nhan lao dong.

Hai Ia, tham gia BHXH bét budc, LDNN
la doi tuong tham gia ché do BHXH, thuc
hién dong va theo phuong thitc dong BHXH
nhu quy dinh phap luat Viét Nam. Diéu kién
dé LDNN lam viéc tai Viet Nam dugc tham
gia BHXH bat bugc la: (1) Co giay phép lao
dong hoac ching chi hanh nghé hoac gidy
phép hanh nghé do co quan c6 thim quyén
cua Viét Nam cép; (2) C6 hop dong lao dong
(HDLD) khong xac dinh thoi han hodc
HDLD xac dinh thoi han ttrda 01 nam tré1én
doi voi nguoi stt dung lao dong tai Viét Nam;
(3) Chua du 60 tudi doi véi nam va chua du
55 tuoi doi voi nit; (3) Khong thudc doi tuong
di chuyén trong ndi bo doanh nghiép theo
quy dinh tai khodn 1 Diéu 3 Nghi dinh
11/2016/ND-CP, bao gom nguoi lao dong la
nha quan ly, giam doc diéu hanh, chuyén gia
va lao dong ky thuat dang lam viéc tai mot
doanh nghiép nudc ngoai, da dugc doanh
nghiép nudc ngoai tuyén dung lao dong
trude do it nhat 12 thang va duoc clr sang lam
viéc tai hién dién thuong hiéu ctia doanh
nghiép nudc ngoai do trén lanh tho Viét
Nam? va LDNN chua dén tudi nghi huu theo
quy dinh®. Nhu vay, LDNN lam viéc tai Viét
Nam sé khong thudc thugc doi tuong tham
gia bao hiém xa hoi bat bugc néu khong co
hodc c6 gidy phép lao dong hodc chiing chi
hanh nghé hodc gidy phép hanh nghé va ky
HDLD duéi 01 nam. Nhitng doi tuong nay rat
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thiét thoi khi khong dugc bao dam quyen loi
vé BHXH, trong khi luat quy dinh lam viéc dt
3 thang tré 1én thudc doi tuong bat budc
tham gia BHXH®. Can c6 co ché diéu chinh
dé phu hop v6i CPTPP, tranh phan biét doi
xtt trong lao dong va nghé nghiép. LDNN
giao két HDLD v6i nhiéu nguoi st dung lao
dong (SDLD) va thugc dién &p dung BHXH
bat budc thi chi dong BHXH dai voi HDLD
giao két dau tién.

Ba la, nguoi LDNN giao két HDLD duoc
tham gia day da 5 ché do BHXH bat budc:
om dau; thai san; tai nan lao dong, bénh
nghé nghiép; huu tri va t tudt. Tuy nhién,
do LDNN lam viéc theo thoi han cta gidy
phép lao dong, khong thuong xuyén cu tra
tai Viét Nam va viéc ap dung, thyc hién lai
theo 10 trinh nén céc ché do duoc tinh trén
thoi gian nguoi lao dong tham gia BHXH
theo quy dinh’. Riéng tham gia vao quy bao
hiém tai nan lao dong, bénh nghé nghiép thi
nguoi SDLD phai dong theo timg HDLD da
giao két®. Cac quy dinh nay gay kho khan cho
LDNN khi thyc hién va huong céc ché do
BHXH, nhu viéc LDNN c6 thé c6 nhiéu
HDLD va chua c6 coché quan Iy 16 rang nén
rdt nhiéu truong hgp nguoi LDNN nop
BHXH hai lan, 1a mot thiét thoi doi véi ho.
Bén canh do, thuc hién BHXH bat budc voi
nguoi LDNN sé rat kho khan khi Viét Nam
con thiéu su két noi va thoa thuan hop tac
trong linh vuc nay véi cac doi téc, xay ra tinh
trang thu bao hiém chong chéo, gay anh
hudéng khong tot doi voi nguoi LDNN va
doanh nghiép, t6 chic, khé tranh khoi
nhtmg anh hudng tiéu cuc, khong phu hop
viéc bdo dam thuc hién cac cam két vé lao
dong trong CPTPP.

Bon Ia, vé BHTN thi nguoi LDNN khong
phaila doi tuong tham gia BHTN ¢ 'Viét Nam
(Diéu 1, khoan 1 Diéu 3 Luat Viéc lam ndm
2013). Trong truong hop nguoi LDNN khong
dong BHTN thi nguoi SDLD phai c6 trach
nhiém chi tra vao ky tra luong cho nguoi
LDNN mdt khoan tién tuong duwong véi miic
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dong BHTN cho ho (khoan 3 Dieu 168 B
luat Lao dong nam 2019). Do do, thuc hién
ché do BHTN sé khong thuc hién véi nguoi
LDNN, béi khi tham gia HDLD, cac cong ty
da chi tra mot khoan tién tuong duong vao
luong cho LDNN. Tuy nhién, thoi gian nguoi
LDNN ¢ lai Viét Nam sau khi cham dut
HDLD nhung chua ky dugec HDLD moi sé roi
vao tinh trang that nghiép va ho clng can
duoc ho trg phan nao.

Nam Ia, vé tham gia BHYT su khéc biét,
kho khan vé ngon ngit ctia LDNN khi tham
gia BHYT, nguoi LDNN dédng ky kham, chira
bénh tai co s& quoc té thi chi phi l6n, vuot
kha nang ctua quy; LDNN c6 thoi gian lam
viéc khong dai nén khong kip giai quyét cac
tha tuc...

3. Mot sd kién nghi hoan thién phap luat
an sinh xa hoi d6i v6i nguoi lao dong nuée
ngoai ¢ Viét Nam

Thit nhat, tiép tuc hoan thién cac quy
dinh cta B¢ luat Lao dong, tao khung phap ly
phthgp, bao dam quyén va lgi ich hop phap
cho nguoi LDNN ¢ Viét Nam. Cu thé la thuc
hién ding cac quy dinh phap luat vé lao
dong, tién luong t6i thiéu, BHXH, BHYT, cac
quy dinh vé viéc lam, vé sinh an toan lao
dong, dinh cong...; khdc phuc tinh trang bat
hop ly v6i LDNN, nguoi lao dong phai duoc
quyén huéng luong diing véi s6 lugng va chat
luong lao dong ho da bo ra, phai duoc bao
dam vé cho ¢ va nhing diéu kién moi truong
lao dong, an sinh khac theo dung luat phép.

Thit hai, can b6 sung cac quy dinh vé
chéng phan biét doi xt, bao dam sy binh
dang cho LDNN trong qua trinh lam viéc. Cu
thé, tai khoan 3 Diéu 35 Hién phdp nam 2013
da ghi nhan vé viéc nghiém cdm phan biét,
déi xit. Do vay, phdp luat lao dong can bo
sung mot s6 hinh thittcc phan biét doi xi
thong qua viéc noi luat héa CPTPP vé phan
biét doi xtt trong viéc lam va nghé nghiép
nhu phan biét doi xit theo mau da, theo
chiing toc va theo nguon goc qué quan. Nhu
vay, B¢ luat Lao dongnam 2019 can stta doi

theo huong quy dinh chi tiét cac hinh thtc
phan biét doi xir nay, dong thoi cling can stra
doi dé bao dam rang phan biét doi x trong
“tdt ca cac khia canh vé viéc lam” phai duoc
nghiém cam.

Thit ba, sdbm ban hanh van ban huéng dan
thurc hién ché do ASXH doi voi LDNN dé thuc
hién tot cong tadc quan ly va thuc hién ché do,
chinh sach do6i voi nguoi LDNN lam viéc tai
Viet Nam. Boi hién nay, chua cé thong tu
huéng dan thyc hién Nghi dinh so6
143/2018/ND-CP (m6i chi c6 cong van huong
dan va giai dap ctia bao hiém xa hoi Viét Nam,
B6 Lao dong - Thuong binh va xa hoi). Luat
BHYTnam 2008 cting chua c6 van ban huéng
dan riéng vée LDNN ma van ap dung theo quy
dinh chung doi voi nguoi lao dong.

Xay dung va hoan thién ché do BHXH doi
voi LDNN lam viéc theo cac hinh thiic HDLD
phép luat quy dinh. Vit Nam muon &p dung
BHXH bat bugc véi LDNN thi phai ky két
thoa thuan tranh nop BHXH hai lan va ap
dung diéu khoan loai trit v6i nhiing truong
hop khong c6 thoa thuan song phuong nay.
Hién tai, LDNN chua duoc tham gia BHTN
theo Ludt Viéc lam nam 2013, khoan 1 Diéu
3 giai thich: “nguoilao dong la cong dan Viét
Nam, tt 4t 15 tudi trd 1én, c6 kha nang lao
dong va c6 nhu cau lam viéc”. Ché do BHYT
khong c6 quy dinh riéng voi LDNN lam viéc
theo HDLD tai Viet Nam ma 4p dung theo
quy dinh chung doi v6i nguoi lao dong lam
viéc theo HDLD. Do do, can c6 quy dinh cu
thé r6 rang ve van de nay dé bao dam quyén
loi cho LDNN tai Viét Nam.

Thi tu, xay dung Ludt vé nguoi nudc
ngoai lam viéc tai Viét Nam. Bén canh v6i
viéc dua nguoi Viét Nam ra nudc ngoai lam
viéc da co Luat Nguoi Viét Nam di lam viéc o
nuoc ngoai theo hop dongnam 2020. LDNN
vao Viét Nam cting la mot thach thic trong
quan ly. Tuy nhién, hinh thtc phép ly quy
dinh vé quan ly nguoi LDNN méi chi diing
lai mot chuong ctia B9 ludt Lao dong nam
2019 va cac nghi dinh, thong tu huéng dan di
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kém. Trong khi thuc té€ phat sinh rat nhiéu
khia canh can diéu chinh ma cac van ban
dudi luat chua dé cap toan bo. Do do, can
xay dung va ban hanh Ludt vé nguoi nudc
ngoai lam viéc tai Viét Nam. NOi dung ctia
Luat can bao dam tuong thich véi Luat
chung va ban hanh cac ché dinh diéu chinh
cac ngi dung lién quan dén quyeén loi ctia
BHXH, BHYT, luong, thoi gio lam viéc...

Thit ndm, can nang cao nhan thic, thay
doi tu duy va cach nhin nhan dai voi phap
luatlao dong. Dong thoi, nang cao nhén thic
vé chiic nang bao vé LDNN clia céc co quan
chtic nang, t6 chtic xa hoi, té chic dai dién
ctia nguoi lao dong. Cu thé: (1) Pay manh
céc bién phdp tuyén truyén, phé bién, gido
duc, truyén thong dé nang cao hiéu biét,
nhén thic ctia LDNN vé phép luat va dac
biét phai gitp ho hiéu va nhén thiic vé quyén
lao dong cing nhu quyén hudéng ASXH ctia
minh dugc Nha nuéc bao dam. (2) Tang
cuong bao dam thuc hién tiéu chudn lao
dong qudc té va x6a bo phan biét doi xi
trong lao dong nham bao dam thyc hién
nghia vu qudc té€ ctia Viét Nam voi tu cdch la
thanh vien CPTPP. (3) Téang cuong céc bién
phép thanh tra, kiém tra va nghiém tri cac
hanh vi chong lai x6a b6 lao dong cudng biic,
phan biét doi xt trong lao dong. (4) Hiép
dinh CPTPP dua ra nhiing yéu cau cu thé vé
quyén lao dong va diéu kién lam viéc trong
do6 c6 yéu t6 ASXH nham bao dam tu do
thuong mai, gop phan vao su phat trién bén
viing, gidp cho nguoi lao dong va doanh
nghiép ciing hudng loi ich vé kinh té€ mot
cach cong bang. Do d6, Viét Nam la thanh
vién ctia hiép dinh can thong qua va duy tri
cdc tiéu chudn lao dong quoc té€ co ban ctia
ILO va CPTPP trong phép luat cting nhu thuc
tién clia nuéc minh dé bao dam quyén loi
cho nguoi lao dong ndi chung va nguoi
LDNN noi riéng.

4, Kétludn

Viét Nam la quéc gia dang trong tién
trinh hoi nhap quoc t€ manh mé, dac biét,
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khi tham gia c4c cong udc, hiép dinh thé hé
moai, trong dé c6 CPTPP, tré thanh 1a quoc
gia thu hit nhieu nguoi LDNN vao Viét Nam
& hién tai va tuong lai. Luc luong nay da bo
sung cho thi truong lao dong trong nudc khi
nguon nhan lyc néi dia chua dép ting dugc.

Dé tan dung dugc nhing co hoi CPTPP
mang lai, quy dinh phap luat vé ASXH déi voi
LDNN & Viét Nam can dugc hoan thién kip
thoi, dap ting cac cam két vé lao dong trong
CPTPP. Vi vay, Viét Nam can chuén bi t6t
moi mat dé nang cao stic canh tranh trong
hiép hoi cdc nudc thanh vién trong CPTPP]
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