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PHAP LUAT VE QUYIEN THANH LAP T0 CHUC
CUA NGUUI LAO DONG TAI DOANH NGHIEP
G/MOT S0 QUOC GIA - KINH NGHIEM po1 V6l VIET NAM

TRUONG CHANH bUC”

B¢ ludt Lao dong ndm 2019 quy dinh vé t6 chitc dai dién ciia nguoi lao dong, bao gom cong
doan va céc td chiic cilia nguoi Iao dong tai doanh nghiép (cdp co s6). Tuy nhién, ké tir khi By
ludt c6 hiéu Iyc tir ngay 01/01/2021, Chinh phu vdn chua ban hanh c4c vdan ban phdp luit
huéng dan thi hanh, ddn dén nhiéu b4t cip va han ché trong viéc thuc thi. Noi dung bai viét
d4nh gid cdc quy dinh phdp ludt ctia mgt s6 quéc gia vé quyén cong doan néi chung, quyén
thanh I3p t6 chiic ctia nguoi lao dong tai doanh nghiép néi riéng, qua do riit ra nhiimg gia tri
tham khdo phti hop véi diéu kién chinh tri, kinh t€ va x4 hoi & Viét Nam nhidm hoan thién phap
ludt vé quyén thanh Iap t6 chiic clia ngudi lao dong tai doanh nghiép & Viét Nam hién nay.
Tirkhoa: To chiic dai dién ctia nguoi lao dong; doanh nghiép; kinh nghiém thé gioi; gia tri
tham khdo; phdp luat.

The Labor Code of 2019 stipulates regulations regarding workers' representative
organizations, including trade unions and employee organizations at enterprises (grassroots
level). However, since the Code took effect on January 1, 2021, the Government has yet to
issue the legal documents needed for its implementation. This has led to numerous
shortcomings and limitations in enforcing the provisions. This article evaluates the legal
regulations of several countries concerning trade union rights in general and the specific
right to establish organizations for workers within enterprises in particular, through which
it seeks to draw relevant insights that can be adopted to the political, economic, and social
conditions in Vietnam. This will help refine the legal provisions concerning the right to
establish organizations for workers in enterprises in Vietnam today.
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1. bat van dé nhtng quy dinh mang tinh dot pha vé t6
Ngay 20/11/2019, tai ky hop thit 8 ctia  chtic dai dién ctia nguoi lao dong. Lan dau
Qudc hoi khoa XIV, Bo luat Lao dong nam  tién, B9 ludt Lao dong cho phép nguoi lao
2019 da duoc thong qua. Trong d6, Chuong ~ dong c6 quyén lua chon thanh lap mot t6
XIIT quy dinh vé T6 chtic dai dién nguoi lao
dong tai co s¢ (tit Diéu 170 - 178). Day la  * ThS, Hoc vién Chinh tri khu vuc IV
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chtic khéc ngoai t6 chiic cong doan, duoc goi
chung 1a t6 chiic cta nguoi lao dong tai
doanh nghiép. T6 chiic nay duoc thanh lap
nham mo& rong quyén lua chon cho nguoilao
dong va hoat dong doc lap voi Cong doan
Viét Nam.

Tuy nhién, cac quy dinh phép luat vé t6
chtic va hoat dong cuia t6 chiic nay van chua
hoan thién, cht yéu mang tinh dinh huéng
va chung chung. Viéc nghién ctu va ké thira
c6 chon loc cac quy dinh phap luat cia mot
s0 qudc gia trén thé gidi vé t6 chiic va hoat
dong cua to chiic cong doan c6 y nghia ly
luan va thuc tién quan trong. Diéu nay, sé
gitp Viét Nam tiép tuc hoan thién cic quy
dinh phép luat vé quyén thanh 1ap t6 chic
ctia nguoi lao dong tai doanh nghiép trong
bai canh hdi nhap hién nay.

2. Phép luat vé quyén thanh 14p t6 chiec
ctia nguoi lao dong tai doanh nghiép ctia mot
s0 qudc gia

a. Vé chu thé thuc hién quyén cong doan,
quyén thanh Iap t6 chic

Hién nay, cdc quoc gia quy dinh chu thé
thuc hién quyén cong doan noi chung, quyén
thanh lap t6 chtic ctia nguoi lao dong tai doanh
nghiép néi riéng la nguoi lao dong. Cu thé:

(1) Tai Han Qudc, c6 quy dinh vé nguoi
lao dong: “la bat ky nguoi nao song bang tién
luong, tien cong hodc bét ky khoan thu nhap
nao khdc twong duong, bat ké nghé nghiép
clia nguoi do 1a gi”!. Nguoi lao dong duoc
quyén tu do thanh 1ap va gia nhép t6 chic dai
dién ctia minh, khong bi phan biét doi xtt vi
ly do chiing toc, ton gido, gi6i tinh, tudi tac,
diéu kién thé chat, loai cong viéc, dang phai
chinh tri hodc dia vi xa hoi.

(2) Tai Nhat Ban, quyén cong doan noi
chung, quyén thanh lap t6 chiic ctia nguoi lao
dong tai doanh nghiép duoc quy dinh boi
Hién phdpnam 1947 va Ludt Cong doan ndm
1949. Theo do, chu thé duogc xac dinh la:
“nguoi lao dong la nhiing nguoi song bang
tién luong, tién cong hodc thu nhap tuong

duong khéc, bét ké loai nghé nghiép nao”?.

(3) Tai Singapore, trong quy dinh tai phan
I ctia Pao Iuat Cong doan Singapore nam
1940 cting c6 nhiing ndi dung tuong tu.

Nhu vay, cdc quy pham phép luat cta céc
quéc gia déu khang dinh chu thé c6 quyén
thanh 1ap t6 chiic cia nguoi lao dong tai
doanh nghiép chinh la nguoi lao dong.

b. Ve trinh tu, thii tuc thanh Iap, hoat
dong to chiic

Viéc dang ky thanh lap t6 chic ctia nguoi
lao dong tai doanh nghiép va thira nhan déng
ky thanh 1ap 1a mot thu tuc mang tinh chat
phap ly. Phan 16n cac qudc gia déu quy dinh
céc té chiic cia nguoi lao dong tai doanh
nghiép phai chudn bi thu tuc trong ho so,
nhu: don dang ky gtii kém theo diéu I¢, quy
ché, tuyén bo thanh lap, quyét dinh cua dai
hoi, danh séch, thong tin thanh vién tham
gia, danh sach nhimg nguoi chiu tréch nhiém
phép ly, 1¢ phi dang ky gtri dén co quan dang
ky hoac cd nhan dugc trao quyén.

Tai Han Qudc, quy dinh: “bat ky nguoi
nao co6 y dinh thanh lap cong doan phai nop
bao cdo néu 1o cac van dé (tén, dia diém dat
tru s& chinh, s6 lugng thanh vién, tén nguoi
diéu hanh...) cho Bo truéng B¢ Viéc lam va
Lao dong" . Dong thoi, khi nhan dugc ho so
dang ky nay, Bo truéng Bo Viéc lam va Lao
dong hoac nguoi c6 tham quyén khac sé cdp
gidy chiing nhan bdo cdo trong vong 3 ngay,
trr truong hop khong dap tng cac yéu cau da
néu trong trong bao cdo.

Tai Singapore “Bo truong bo nhiém mot
can bo ddng ky cong doan chiu trach nhiém
thuc hién dang céc nhiém vu va chitc nang
dugc giao voi tu cach 1a Can bo dang ky theo
Dao luat nay" cho thdy, nguoi c6 thim
quyen dang ky do B truong chi dinh, va:
“moi t0 chiic ctia nguoi lao dong (cong doan)
sé nop don dang ky theo quy dinh cua Dao
luat nay trong khoang thoi gian 1 thang duoc
tinh ké tlr ngay cong doan dugc thanh 1ap. Co
quan dang ky c6 thé, néu thay phu hop, tuy
ttmg thoi diém, cho phép gia han... véi diéu
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kién la khong c6 khoang thoi gian nao nhu
vay, trong bt ky truong hop cu thé nao, duoc
kéo dai vugt qua mot khoang thoi gian tong
congla 6 thang". Viéc thyc hién thu tuc diang
ky duoc thuc hién trong khoang thoi gian
nhdt dinh (1 thang hodc c6 thé gia han 6
thdng) nham bao dam tinh hgp phép cta té
chtec. Nhu vay, cdc quy dinh phap luat cta
mot sd qudc gia khé chi tiét, chdt ché trong
do, yéu cau phai bao dam vé co quan c6 tham
quyén dang ky, thoi han dang ky, ho so dang
ky... thi t6 chiic ctia nguoi lao dong tai doanh
nghiép méi duge cong nhan la hop phap.

c. Vé quyén va trach nhiém to chiic ctia
nguoi lao dong tai doanh nghiép

Ludt Cong doan Singaporenam 1940 quy
dinh t6 chiic cia nguoi lao dong tai doanh
nghiép phai duoc dang ky méi dugc huong
cac quyén®. Chi khi nao dugc cdp gidy ching
nhan dang ky, t6 chiic méi dugc huong day
du cac quyen loi theo quy dinh ctia phép luat,
nhu: quyén thuong lugng tap thé, quyén
tham gia hoa giai va dai dién nguoi lao dong
trong cac vu kién tung lién quan dén quan hé
lao dong. Viéc dang ky khong chi la mot thu
tuc hanh chinh ma con 1a co sé phép ly dé
béo vé quyén va loi ich hop phap clia nguoi
lao dong.

Tai Nhat Ban, Luat Cong doan nam 1949
da trao cho t6 chtic ciia nguoi lao dong tai
doanh nghiép nhting quyén han va trach
nhiém quan trong. Cu thé, t6 chtic c6 quyén
thuong luong tap thé véi nguoi stt dung lao
dong ve cac van de lao dong; dong thoi, co
trach nhiém bao vé quyeén loi ctia nguoi lao
dong truoc nhimg hanh vi vi pham phép luat
ctia nguoi st dung lao dong, nhu: (1) Sa thai
hodc doi x bat loi voi cong nhan la thanh
vién cia mot lién doan lao dong, da co gang
tham gia hodc t6 chitc mot lién doan lao
dong; (2) Tt choi thuong luong tap thé voi
dai dién ctia nguoi lao dong ma khong c6 ly
do chinh dang; (3) Kiém soét hodc can thiép
vao viéc thanh 1ap hodc quan Iy lién doan lao
dong; (4) Sa thai hodc doi xtt bat loi voi nguoi
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lao dong vi nguoi lao dong do da dé don kién
nghi lén Uy ban Quan hé lao dong ring
nguoi sttdunglao dong vi pham quy dinh tai
diéunay’. T6 chtic clia nguoi lao dong co thé
tham gia vao ay ban quan hé¢ lao dong &
trung uwong va dia phuong dé cung bao vé
quyen lgi ich ctia nguoi lao dong va thic ddy
diéu chinh cong bing cac quan hé lao dong,
nhu: hoa gidi, trung gian va trong tai tranh
chap lao dong.

d. Cdc diéu kién bao dam hoat dong to
chtic ctia nguoi lao dong tai doanh nghiép

(1) Ve tiéu chudn thanh vién. Diéu 9 Ludt
Cong doan Singapore bat budc: “phai co chit
ky t6i thiéu ctia 7 thanh vien”® trong don
dang ky thanh lap t6 chtic ctia nguoi lao dong
tai doanh nghiép. Bén canh do, Luat Cong
doan Singapore cing c6 quy dinh vé tiéu
chudn dé6i voi can bo tham gia dieu hanh,
quan ly té chtic ctia nguoi lao dong. Con tai
Indonesia, Ludt Cong doan nam 2000 c6 quy
dinh nguoi lao dong & Indonesia c6 quyén
thanh lap va tré thanh thanh vién cta t6 chiic
dai dién cta minh v6i s6 lugng khong it hon
10 nguoi lao dong®. Va, tré thanh cén bo t6
chtic ctia nguoi lao dong doi hoi nguoi do
khong phai 1a nguoi “gay ra xung dot loi ich
gitta ban lanh dao va cong nhan/nguoi lao
dong ctia doanh nghiep"'°.

(2) V€ mit tai chinh va céc diéu kién khac
cho t6 chtic ctia nguoi lao dong. Phan lén cac
quoc gia quy dinh nguoén quy bao dam cho
hoat dong t6 chiic ctia nguoi lao dong tir su
déng gop cua céc thanh vién va cdc nguon
thu khéc. Don ctr:

Tai Trung Quoc, theo quy dinh ctia phap
luat, quy cong doan dugc hinh thanh chu yéu
tirviéc dong gop doan phi ctia cdc thanh vién
cong doan; tir khoan dong gop tuong duong
2% luong thang cta tat ca can by cong nhan
vién dugc cap boi doanh nghiép, to chiic; tir
thu nhap cua doanh nghiép va hoat dong
cong doan; tit trg cdp ctia chinh phu va
nguon thu khac, dong thoi “chinh quyén
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nhan dan cdc cap va cac xi nghiép, co quan,
ban nganh phai tao di€u kién vat chat can
thiét 1am co sd vat chat va dia diém"!! cho t8
chtic nay dugc tién hanh cac hoat dong. O1ln-
donesia, tai chinh t6 chtic ctia nguoi lao dong
tlr cdc nguon, nhu: phi thanh vién dugc quy
dinh trong diéu 1é ctia t6 chiic do; loi nhuan
tlr cac nguon thu nhap hop phép ctia té chic;
ho trovo diéu kién tir cac thanh vién hodc cac
bén khéac. D6i voi nguon ho trg tir nguon
nudc ngoai thi phai bdo bang van ban cho
cac co quan Nha nudc chiu trach nhiém vé
céc van de nhan su theo tuan thti cac quy tac
va quy dinh phap luat qudc gia'?.

O Singapore: “Cic quy clia mot cong
doan da dang ky c6 thé, theo cac quy tac ctia
no va theo cac quy dinh ctia Pao luat nay, chi
duoc chi cho céc doi tugng sau: (1) Tra luwong,
phu cép va chi phi cho can bo cong doan; (2)
Thanh todn chi phi quan ly cong doan, bao
gom kiém todn cac tai khoan ngan sach cong
doan; (3) Thu tuc phap Iy nao ma cong doan
hoac bat ky thanh vién nao ctia cong doan la
mot bén tham gia; (4) Trg cdp cho cdc thanh
vién hodc nguoi phu thudc ctia ho do ttvong,
tudi gia, bénh tat, tai nan hodc that nghiép
clia céc thanh vien do...” 13,

d. V@ trach nhiém ctia nha nuéc va cdc co
quan, to chtic

Luat Cong doan ctia Indonesia nam 2000
cho thady Nha nuoc va co quan c6 thdm
quyén tao moi diéu kién thuan lgi dé bao
dam cho nguoi lao dong dugc thuc thi quyén
tu do thanh 1ap t6 chiic cia nguoi lao dong
tai doanh nghiép (tu do cong doan) tirviéc tu
do thanh lap t6 chic dén bao dam tw chu
trong viéc thanh lap theo linh vuc kinh
doanh, loai cong viéc (nghé nghiép) hodc cac
loai khéc theo nguyén vong ctia nguoi lao
dong... Co quan nha nudc vé nhan su ¢ dia
phuong cé trdch nhiém nhéan ho so gom:
danh sach thanh vién, diéu I¢, co cdu t6 chic,
tén ctia cdn bo cta toé chiic cia nguoi lao
dong khi lam thu tuc thanh 1ap. Néu ho so
day du theo quy dinh thi trong khoang thoi

gian khong qud 21 ngay lam viéc, ké tir ngay
nhan dugc thong bao, co quan nha nude phai
cdp sb ho so (dang ky thanh 1ap, hoat dong
hop phép). D€ cho hoat dong bao dam quyén
t0 chiic va quyén thuc hién cac hoat dong t6
chtrc cua nguoi lao dong tai doanh nghiép,
cac thanh tra lao dong cua chinh phu sé
thuong xuyén tién hanh thanh tra theo cac
quy dinh.

Tai Singapore, viéc cdp phép cho cac to
chtic cong doan hoan toan phu thudc vao
quyét dinh cua Bo Nhan lyc. Con trong qué
trinh hoat dong, Cuc Quan hé lao dong co
quyén rat gidy phép dang ky doi voi t6 chiic
cong doan néu c6 cac hanh vi vi pham phéap
luat (t6 chttc nhitng hanh vi bat hop phap, vi
pham vé tai chinh, vé an ninh quéc gia, ve
trat twxa hoi...), dong thoi, co quan nha nuéc
con co cac chiic nang, nhu: cung cdp mién
phi dich vu tu van vé diéu kién va diéu khoan
lam viéc ¢ Singapore cho nguoilao dong, cho
to chiic cia nguoi lao dong; tién hanh hoa
giai va xét xit cac tranh chap vé viéc 1am hoac
quan hé lao dong; thuc hién quan ly va thic
day viéc phat trién lanh manh ctia phong trao
cong doan noi chung.

3. Gi4 tri tham khdo d6i véi Viet Nam

Thinhat, x4c dinh vai tro quan trong ctia
phép luat, nhat 1a trong bdi canh dang xay
dung, hoan thién Nha nudc phap quyén xa
hoi chti nghia Viét Nam. Khi do, phédp luatla
nhan t6 quyét dinh sy hinh thanh va phat
trién bén viing d6i voi to chiic cia nguoi lao
dong tai doanh nghiép. Do vay, doi hoi phai
c6 hé thong cac quy dinh phap luat vé quan
hé lao dong, vé t6 chiic ctia nguoi lao dong tai
doanh nghiép mot cach cu thé, minh bach,
day du, kha thi, dong bg, dé thuc hién, tir do
hinh thanh nhéan thicc mgt cach day du ve t6
chtic ctia nguoi lao dong tai doanh nghiép &
Viét Nam trong boi canh hoi nhap hién nay.

Thit hai, vé ngi dung ctia cac quy dinh
phép luat phai duogc thiét ké phtt hop véi cac
tiéu chudn lao dong co ban ctia ILO va Cong
udc quoc té khac co lién quan dén quyén
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thanh 1ap t6 chtic ctia nguoi lao dong tai
doanh nghiép. Cu thé, nhu: quyén ti do lién
két, quyen thanh 1ap t6 chiic ctia nguoi lao
dong tai doanh nghiép... T6 chiic ctia nguoi
lao dong tai doanh nghiép can dugc thanh
quyeén. Viéc thuc hién can phu hop véi boi
canh chinh tri, kinh t€ - xa hoi riéng biét ctia
Viét Nam.

Thit ba, thanh vién t6 chtic cia nguoi lao
dong tai doanh nghiép 1a nhan té quyét dinh
su phat trién ctia t6 chtic nay; néu luc luong
thanh vién manbh thi t6 chiic nay viing. Xac
dinh tiéu chudn thanh vién la yéu cau can
ban, dau tién dé gop phan hinh thanh céc t6
chtic ctia nguoi lao dong tai doanh nghiép du
manh va la noi tin cdy ma nguoi lao dong sé
dat niém tin. D€ xac dinh t6 chtic nay la dai
dién, la ban dong hanh v6i thanh vién va
nguoi lao dong, doi hoi, t6 chiic cia nguoi lao
dong tai doanh nghiép phai duoc thiét ké voi
co cau to chtic va hoat dong nham thé hién
dugc cac yéu to, nhu: cu thé, minh bach,
cong khai, dé thanh 1ap, dé tham gia, quan ly
hiéu qua va c6 céc hoat dong “thu hut” duogc
thanh vién va nguoi lao dong huéng t6i muc
tiéu cao nhat la bao vé quyén, loi ich chinh
déng ctia thanh vién va nguoi lao dong.

Thit tu, hoan thién hé thong phép luat dé
t0 chiic dai dién nguoi lao dong thuc hién day
du, hiéu qua céc quyén, nghia vu cia minh
trong doi thoai, thuong lugng tap thé va cac
hoat dong khac, nham bao vé t6i da lgi ich
ctia nguoilao dong, bao dam tinh dan chu va
minh bach trong hoat dong ctia t6 chtc.
Cung v6i do, quy dinh 16 vé nhiém vy, quyén
han va trach nhiém ctia cac co quan, t6 chtic,
canhan lién quan dén hoat dong ctia t6 chiic
dai dién nguoi lao dong. Pong thoi, khuyén
khich céc t6 chtic nay lién két chat ché voi
nhau hay v6i hé thong t6 chiic cong doan
dang hoat dong hién nay dé tao thanh mot
luc lugng dai dién manh mé, bao vé quyén lgi
hop phap cta nguoi lao dong, gop phan xay
dung quan hé lao dong hai hoa, 6n dinh.
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4.Kétluan

Trongbai canh, Viéet Nam da ban hanh B
luat Lao dong nam 2019 ghi nhan quyén
thanh 1ap t6 chtic ctia nguoi lao dong tai
doanh nghiép - mot noi dung méi, lan dau
tién dugc ghi nhan. Tuy nhién, viéc thyc thi
trong thyc tién chua thuc hién dugc vi chua
c6 van ban quy pham phép luat huéng dan
chi tiét ctia Chinh phti va céc co quan c6 tham
quyeén khdc. Vi vay, nghién ctu, ké thira co
chon lgc ndi dung céc quy dinh phép luat ctia
céac qudc gia co y nghia quan trong, can thiét
doi v6i hoan thién phap luat vé quyén thanh
lap t0 chiic ctia nguoi lao dong tai doanh
nghiép ¢ Viet Nam. Hoan thién céc quy dinh
phap luat vé quyén thanh 1ap t6 chiic ctia
nguoi lao dong tai doanh nghiép tao co so
phap ly quan trong dé€ bao dam tinh hiéu luc,
hiéu qua t6 chtic va hoat dong ctia to chiic ctia
nguoilao dong tai doanh nghiép ¢ Viét Nam,
dong thoi pht hop v6i cac cam két qudc té
trong Cong udc coban cua To chiic Lao dong
quoc té va trong cac Hiép dinh thuong mai tu
do ma Viét Nam 1a thanh vien(J

Chui thich:

1, 3. https://elaw.klri.re.kr/eng service/
lawView.do?lang=ENG&hseq=22056, truy cap ngay
16/8/2024.

2, 7. https://www.japaneselawtranslation.
go.jp/http://www.japaneselawtranslation.go.jp/
ja/laws/view/3805/en, truy cap ngay 16/8/2024.

4, 5, 6, 8, 12. https://sso.agc.gov.sg/Act/
TUA1940?ViewType=Advance&Phrase=proce-
dure&WiAl=1, truy cap ngay 16/8/2024.

9,10, 12, 13. https://www.thaibizindonesia.
com/upload/pdf/raw_04.pdf

11. http://www.china.org.cn/eng-
lish/DAT/214784.htm, truy cap ngay 16/8/2024.

Tai liéu tham khao:

1. Cao Thi Ha (2024). Hoan thién phdp luat
vé kiém sodt quyén Iuc ctia mot s6 quoc gia - y
nghia doi voi chinh quyén dia phuong cap tinh &
Viét Nam hién nay. Tap chi Quan Iy nha nudéc s6
342, thang 7/2024.

2. Quochoi (2012). Bo luat Lao dongnam 2012.

3. Quac hoi (2013). Hién phdp ndm 2013.



